Publishing society willing to issue license to Napster

November 3, 2000

Web posted at: 9:14 AM EST (1414 GMT)

LOS ANGELES, California (Reuters) -- The

American Society of Composers, Authors and

Publishers (ASCAP), which administers

performance royalties for songwriters, said

Thursday it remained willing and ready to issue

a license for performances of its copyrighted

music to song-swap service Napster. 

Marilyn Bergman, ASCAP president and

chairman, said that as ASCAP had indicated in

previous discussions with Napster, it has never sought to shut the service down.  “Indeed, we would be happy to see it grow and prosper,” she said in response to inquiries regarding an alliance announced Tuesday between Napster and Bertelsmann AG.  “We ask only that it be licensed for its performances of music so that songwriters may be fairly compensated for the use of their works. We welcome any mutually agreeable resolution of the outstanding issues among the interested parties,” she said. ASCAP is the world’s largest performing-right organization, with over 100,000 composer, lyricist and music publisher members.  On Tuesday, Bertelsmann—parent of BMG, one of the big music companies suing Napster Inc. for copyright infringement—broke ranks with its rivals and said it would drop its suit against the song-swap company once it implements a membership-based service that pays royalties. 

Bertelsmann and Napster said they would work together to transform Napster into a secure, membership-based service and invited other music labels to participate.  Copyright 2000 Reuters. All rights reserved. This material may not be published, broadcast, rewritten, or redistributed.

Napster deal: What now for Internet music?

November 2, 2000

Web posted at: 2:23 AM EST (0723 GMT)

By Douglas Herbert, CNN.com Europe writer

LONDON, England—In the 1967 film classic,

The Graduate, an overweening family friend

proffers a single word of career advice to a doe-eyed Dustin Hoffman: “Plastics.” Shawn

Fanning, 19-year-old founder of the world’s most popular online music-sharing site, Napster

Inc., didn’t bother waiting to graduate to pursue his own iconoclastic vision: “MP3s.” 

“Initially, I didn’t intend to even build it out—I was focused purely on establishing a ‘proof of

concept,’” Fanning testified last month before a session of the U.S. Senate Judiciary Committee.

Elaborating on his idea for a Web site that would corral under a single cyber-umbrella millions of

digital music files—in so-called “MP3” format—ready for instant download on users’ personal

computers, Fanning added: “I figured that if I could make it work, others could too, and

someone else would take it from there. There were many unknowns.” 

Fanning managed to “make it work”—and how. 

Since incorporating Napster in May 1999 using $15 million in seed money from angel investors,

he has built the company into a Web-based musical emporium with 38 million regular visitors

that traditional music companies have come to regard as a Death Star waiting to strike. 

Napster has generally been viewed as a boon to music lovers as well as to struggling artists and

bands denied the coveted imprimatur of big-name record labels. 

Striking a deal

At the same time, its unfettered—and unregulated—model of person-to-person file swapping

has opened it up to lawsuits and accusations that it is little more than an Internet pirate

infringing on the hard-won property rights of traditional music companies. 

Against this backdrop, Napster’s announcement on Tuesday of a strategic alliance with music-publishing leviathan Bertelsmann to turn Napster into a “membership-based service” is being viewed within the industry as a welcome step towards overcoming this buccaneering image. 

Nonetheless, it remains to be seen how the deal with Bertelsmann’s fledgling e-commerce unit, which will see Napster users pay a monthly charge of $4.95 (£3.40) for what has until now been an essentially free file-swapping service, will impact on the music distributors. 

Robert Sandell, a spokesman for Virgin UK, a part of the EMI Group which has brought an

industry-wide lawsuit against Napster, said he welcomed any deal that would harness Napster

technology to an industry-approved framework for its application. 

“This whole Napster thing, the way it’s been reported, it’s often appeared that the record

industry is against the technology. It’s not against the technology,” Sandell said. “It’s the

application of the technology we are against.” 

“We would all love to set up a business model with Napster that respects copyright and means

that artists get paid if they want to get paid…This deal is one of various ways that this

problem can be tackled.” 

Sandell added that while he was unfamiliar with its details, the agreement with Bertelsmann

seemed to signal that “Napster is recognising belatedly the fact that it has to work in concert

with record companies and artists and not simply on its own without any regard for

copyright.” 

Getting paid

Executives at other recording companies echoed Sandell’s sentiments on Wednesday. Jeremy

Lascelles, the managing director of Echo Recordings—whose artists include Moloko, Big Yoga

Muffin and Baby Bird—and Christmas Music Publishing in London, called the deal “a victory

for common sense.” 

“For me the issue has never been about caring about how music is delivered, it’s about getting

paid for it,” Lascelles said. 

Suggesting that the existing Napster concept of free file-swapping was untenable over the longer

term, Lascelles added: “Clearly a deal like this was going to happen. If you take the old model

to its natural conclusion it would be the end of the artists’ ability to earn money from their

music. 

“Watching a movie, reading a book, listening to a record, there’s a simple premise that there’s a

financial transaction that takes place somewhere down the line … and I don’t think

fundamentally people have a problem with that.” 

But another London-based recording executive, who requested anonymity, disagreed. He

suggested that the Napster model had reinforced a notion among some consumers that music

should be cost-free. 

“There is this terrible (mind set) that because it’s music and musicians, it should be free,” the

executive said. “But at the end of the day it’s their livelihood.” 

MP3 enthusiasts themselves were divided over the significance of the deal on Wednesday, with

some lambasting the arrangement as a betrayal. 

“I guess you all know that your community of 38 millions (sic) will shrink to a minimum now!”

wrote one incensed participant in the online Napster Forum, identified only by their cyber-ID,

“zamzam.” 

“So what was all your talk about supporting Napster in the fight for ‘Net freedom??? You are

pathetic! I hope you will spend your money from the sale on a whole lot of fat food so you

will dye (sic) of a heart attack before reaching 40!!! Shame on you! As if Napster is the only

program out there …” 

“Bennyy” drew on past historical innovations in sounding a similar note of defiance. 

“Anybody hear of the guy who invented the tyre that wouldn’t wear out, and how Goodyear

bought him out and buried the technology so tyres wouldn’t last forever? Everlasting light

bulbs? Engines that run on water? Free electricity? Same thing again, man.” 

Napster, BMG in music pact

Controversial online music-sharing site mends fences with Bertelsmann

October 31, 2000: 4:49 p.m. ET

NEW YORK (CNNfn) - Napster Inc. and German entertainment giant Bertelsmann AG, opponents

in a groundbreaking lawsuit over copyright and Internet distribution, laid down their arms Tuesday

and announced plans to develop a service for swapping and sharing music.

The software company and a new e-commerce unit of Bertelsmann said they have developed a

subscription-based service that will allow consumers to use Napster’s Internet service while at the

same time providing payments to those who hold the rights to those tunes.

Once the service is launched, BMG intends to drop its copyright infringement suit against Napster, which still faces a legal challenge from the other four leading recording companies.

Equally significant for Napster, a year-old company with neither an income stream or a business

model, is that BMG will provide a loan to Napster. BMG then will hold a warrant to acquire an

ownership stake in Napster. 

Details of the potential investment were not disclosed. Last July, Hummer Winblad invested $15

million in Napster and installed a partner, Hank Barry, as the fledgling company’s interim CEO. 

Despite pact, BMG and Big Music still suing Napster

Bertelsmann’s BMG music unit is one of the big recording companies that,  through the Recording

Industry Association of America (RIAA), is suing Napster. The industry charges the Redwood City,

Calif.-company with  fostering copyright infringement by its 38 million users, and that the service 

“causes serious and irreparable harm” to the music business.

The RIAA, which represents BMG, Seagram Co. Ltd.’s (VO: Research, Estimates) Universal Music,

Sony Corp.’s (SNE: Research, Estimates) Sony Music, EMI Group PLC and Time Warner’s  (TWX:

Research, Estimates) Warner Music Group, still are pursuing their case against Napster.

“Today’s announcement does not bring an end to the court case,” RIAA CEO Hilary Rosen said.

“There are multiple plaintiffs in addition to BMG; and BMG itself has said that it won’t withdraw its

complaint against Napster until they actually implement a legitimate business model.”

“The courts need to make clear that, contrary to what Napster has been

claiming, companies like Napster do need to get permission before they

launch businesses built on other people’s creative property,” she added.

A Time Warner spokesman told CNNfn.com that the deal, and its promise to deliver the music that

people want in a secure fashion that compensates artists and rights holders, is “a positive step for

the industry.” But he had no comment as to the existence or status of similar talks with Napster.

Time Warner is the parent company of CNN.com and CNNfn.com.

Napster’s service allows users connected to the Internet to exchange music files, in the MP3 format, for free. The RIAA says millions of copyrights have been infringed upon because of Napster. In July, U.S. District Judge Marilyn Patel in California concurred, and slapped an injunction on the service, pending a trial later this year.

Despite the looming court battle, BMG executives at a press conference in New York, laughed and

embraced Napster executives and founder Shawn Fanning, while praising the benefits of the file

sharing model.

“Peer-to-peer file sharing is one of the many new digital commerce models that BMG has been

actively exploring for some time, and we recognize its tremendous potential for artists and music

fans alike,” a BMG statement said. “Napster’s unique community of users represents a tremendous

opportunity for BMG to bring our artists closer to their fans as well as to reach new audiences.”

Would you pay for Napster? Take our poll.

Napster and Bertelsmann said they will seek support from other music companies to establish

Napster as a widely accepted membership-based service.

“The industry has not embraced file sharing – we are going to change that,” said Andreas Schmidt,

CEO of Bertelsmann eCommerce Group (BECG).”We invite everybody in the industry to work with

us.”

The Ninth Circuit Court of Appeals in California currently is struggling to decide whether to shut

Napster before a trial begins late this year.

Hurdles still exist for Napster

For its part, closely-held Napster, founded by Shawn Fanning during his freshman year at

Northeastern University, has said it is no more than a song-swapping service that has run up

against recording industry attempts to maintain a “chokehold” on music distribution.

Fanning, 19, still plays a key role in the ongoing development of the Napster service.

Ric Dube, analyst for Webnoize Research, the research arm of Cambridge, Mass.-based Webnoize,

said that while the development is important in the evolution of distribution of music and other

types of content over the Internet, there still are several factors at play that could influence

Napster’s fate.

For one, there is no guarantee that the other major music companies will come to a similar

relationship with Napster.

“They have money to build a pay service, and if they can build the service, (but) then they are in 20 percent less trouble then they were yesterday,” Dube said, referring to the fact that BMG represents only one of the five major recording companies.

At a New York press conference, BMG and Napster executives said the form and function of the new service will be very similar to Napster’s current system, which lets users peer into the hard drives of others and pluck off the songs they desire. Barry said a free promotional portion of the system will remain once the pay service goes online.

While neither partner would discuss the price of the service, Barry has in recent months said that he found a price of $4.95 “compelling.” Declining again to disclose financial details, Barry said that it is likely that “a large percentage” of the revenue derived from the service would go back to the recording companies.

College students on downloading frenzy as Napster returns to court

October 2, 2000

Web posted at: 2:01 PM EDT (1801 GMT)

ATHENS, Georgia (CNN) -- The future of the popular Napster song-swapping service hung in the balance as a panel of federal judges got its hands on the case Monday, prompting some college students to download as many songs as possible. 

The Recording Industry Association of America

(RIAA) is suing Napster for allowing music fans

to download copyrighted songs for free. Most

of Napster’s 28 million users are college students, and while some feel guilty, few plan to stop. 

Take local record store owner Gordon Lamb. 

You might expect him to despise Napster. After all, he sells the music that millions of Napster

users are swapping for free. 

But business at his college-town shop, Wuxtry Records, is good. And worldwide music CD sales are reportedly up half a billion dollars this year overall. 

Lamb thinks Napster should get some of the credit. 

“It has helped us a lot,” he said. “People have discovered things on Napster and then come in and special-ordered them or bought them right off the shelves.” 

But even devoted Napster supporters like Wes Kurzen and George Sawaya are a little uncomfortable when asked about the ethics of downloading other people’s music. 

“I guess it is stealing; really, I think it is,” Kurzen said while shopping at Lamb’s store. 

Across town, Napster isn’t just a once-in-awhile pursuit for five students who share an

apartment near the University of Georgia. For them, Napster is being used all day. 

“I use it from the time I wake up until the time I go to bed,” said student Adam Smith. “The

computer stays on.” 

With Napster now in jeopardy, the students say they’ve been downloading music faster than

ever—including some tunes by the ferociously anti-Napster band Metallica. 

But they want Metallica to know something: Freeloading has turned them into fans. 

“I have been more exposed to Metallica through Napster than just buying their CDs,” said

student Ben Phillips. 

Student Kevin Kelley said that although he would be willing to pay for the music on Napster,

few people in this day and age would be willing to contribute to that fund. 

Regardless of what happens to Napster, many observers agree that file-sharing over the Internet

will continue. 

CNN Technology Correspondent Rick Lockridge contributed to this report.

Court hears arguments for and against Napster

staying online

October 2, 2000

Web posted at: 3:16 p.m. EDT (1916 GMT)

From staff and wire reports

(CNN) -- A federal appeals court in San Francisco heard arguments Monday in a copyright-infringement lawsuit filed by the music industry against popular Internet music-swapping site Napster Inc. 

The recording industry has sued Napster

contending the music-sharing site violates

intellectual property rights. A federal district

judge had ordered the music sharing service to

stop sharing music on its site. However, the

appeals court allowed Napster to continue

operations pending Monday’s hearing. The appeals court continued the stay until the trial.

Napster, the Internet upstart that caused a revolution by allowing people to download music

free to their home computers, went to federal appeals court seeking to fend off a challenge by

the recording industry, which wants it shut down. 

The RIAA is asking the appeals court justices to reimpose a lower court ban prohibiting Napster from allowing copyrighted songs to appear on its Web site, a move that would essentially shut the service down and unplug its 30 million users. 

Napster, for its part, says it is simply a song-swapping service that has run afoul of recording industry attempts to maintain a “chokehold” on music distribution. 

The Redwood City, California-based service lets fans swap songs for free by trading MP3 files, a compression format that turns music on compact discs into small computer files.

It is one of a growing number of new services, including Gnutella, Aimster and Freenet, that harness the power of the Internet to distribute entertainment directly to consumers via their home computers through the use of peer-to-peer software. 

As the case headed back to court Monday, millions of Internet music lovers flooded the Napster music site for last-minute copies of their favorite tunes, apparently fearing the service could be shut down. 

“Napster users are acting like kids in a candy store grabbing as many MP3 (music files) as they get their hands on,” said Stacey Herron, an Internet music analyst with market research firm Jupiter Communications in New York. 

Media Metrix, a leading Internet traffic measurement firm, said traffic to Napster.com for the week ended September 24 had grown 23 percent to 945,000 average daily visitors from 773,000 in the prior week. 

Monday’s hearing follows a decision by the 9th Circuit to lift a ban on Napster ordered by U.S. District Judge Marilyn Patel in July, pending a trial in which the service was to be charged with copyright infringement. 

“We look forward to an opportunity to present our case in court on Monday. We’re hopeful that the appeals court will uphold Judge Patel’s ruling,” said Hilary Rosen Friday in a press release published on the RIAA Web site. 

“What we ultimately wish to come out of this process is an

increased cooperation between innovation and industry so

legitimate business models can make more music available

online,” Rosen said 

No date has yet been set for the trial, which could help define how books, movies and music are distributed in the Internet age. 

In the suit, Napster faces the most powerful recording companies, including Seagram Co. Ltd.’s Universal Music, Bertelsmann AG’s (BTGGga.D) BMG, Sony Corp.’s Sony Music and Time Warner Inc.’s Warner Music Group and EMI Group Plc. Time Warner is the parent company of CNN and CNN.com. 

In a recent speech at the University of Michigan, Napster

Chief Executive Officer Hank Barry said the company had

tried to appease the record companies, suggesting a compromise under which it would charge

users a $4.95 monthly membership fee to generate some $500 million in revenues for music

companies and musicians. But he said the offer had been rebuffed by an industry determined to

resolve the issue in court. 

The battle has not only turned the recording industry on its head, but has become an issue on

university campuses, where the service is popular, and in Congress. 

In a sign of a rift between Congress and the Clinton Administration, powerful Utah Republican Sen. Orrin Hatch recently sent a letter to the appeals court saying a brief filed by the Justice Department and its copyright office siding with the recording industry did not represent the opinion of lawmakers. 

While many copyright experts and lawyers initially said the law favored the recording industry in the lawsuit, some experts are beginning to think Napster’s defense has some weight. 

In its latest salvo, Napster argued in a brief

submitted to the court on September 13 that

the case boiled down to the music industry’s

efforts to keep a “chokehold” on music distribution. 

Monday’s hearings will allow lawyers for both sides to put fresh force behind their arguments,

but is not expected to result in any immediate decision on the service’s future, legal experts say.

Instead, the appeals court panel is likely to issue a written decision at a later date. 

The Associated Press and Reuters contributed to this report.

Napster, recording industry battle over injunction

October 2, 2000
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By David Williams

CNN.com writer

(CNN) -- The popular Internet song-swapping service Napster can continue operating for at least a few more weeks after Monday’s hearing at the 9th U.S. Circuit Court of Appeals in San Francisco, California. 

The three-judge panel took no action on the Recording Industry Association of America’s request to reimpose an injunction barring Napster from allowing users to trade copyrighted music. The court is expected to issue its ruling in about a month. 

In Monday’s arguments, Napster attorney David Boies compared the service to the VCR. He

said the 1984 U.S. Supreme Court ruling that permitted Sony to sell a device that allows people

to record copyrighted television programs (Sony Corp. v. Universal City Studios, Inc., full text)

also should protect Napster because there is a substantial non-infringing use. 

Judge Mary Schroeder asked if Boies could say that a substantial amount of Napster’s activity is non-infringing even if “70 to 80 percent of the uses were infringing.” 

“Absolutely your honor,” Boies replied. “In Sony, the court found that sports programming was a significant non-infringing use and that was 7.3 percent of all of the uses of the Betamax. They talked about the significance of one movie that was uncopyrighted,’My Man Godfrey.’ They talked about one television show, ‘Mister Rogers,’ and that was significant.” 

Russell Frackmen, an attorney for A&M Records said Napster was nothing like a VCR, and that Napster was designed to be a gatekeeper and content provider that controlled users’ environment. 

“You have to look at what they designed the system to do.

They designed it to be a pirate system,” Frackmen said. 

The recording industry wants the court to grant the injunction until its copyright lawsuit against Napster is settled. A lower court judge had imposed an injunction in July but the 9th Circuit blocked it before it was scheduled to take effect. 

Frackmen rejected Napster’s argument that the injunction would force the service out of business. 

“Whether or not Napster chooses to suspend what they are doing, I think as this court has said over and over again, is not relevant even at the preliminary injunction stage. If they have created a situation where they either choose not to or cannot continue operations because of the massive infringement that is involved, then we as the copyright owners are still entitled to injunctive relief under the copyright act,” Frackmen said. 

Judge Robert Beezer questioned whether Napster could be blamed for users’ copyright infringement since those users don’t transmit songs through Napster. 

“They don’t even have their hands on it, their fingerprints, you can’t find them on those things can you?” Beezer asked.

“You can’t find the fingerprints because Napster doesn’t want you to,” Frackmen replied. 

He said users could not transmit the songs, or even find one another without the service Napster provides. 

“No one can get the material without Napster. No one can get that material without being logged into Napster. No one can get that material without Napster using its product, its server, for this particular service, which is an infringing purpose,” Frackmen said. 

Napster, started in a Northeastern University dorm room last year, pioneered the concept known as peer-to-peer computing in which people share files from their own computers rather than a central server. In Napster’s case, users can download music from each other when it is stored in the format known as an MP3 file. 

Peer-to-peer technology also has been used to swap software, video, books and even needlepoint patterns. 

Napster, which claims 28 million users, argues that its service is protected by the Audio Home Recording Act. The act allows people to tape musical programs in their homes for personal use. 

But a brief filed with the appeals court by the Justice Department refuted that argument, saying the act does not protect Napster because a home computer is not a “recording device” as defined by the statute. 

The recording industry argues that Napster serves as a conduit that allows users to steal copyrighted works. 

As the case headed back to court Monday, millions of Internet music lovers flooded the Napster music site for last-minute copies of their favorite tunes, apparently fearing the service could be shut down. 

Media Metrix, a leading Internet traffic measurement firm, said traffic to Napster.com for the week ended September 24 had grown 23 percent to 945,000 average daily visitors from 773,000 in the prior week. 

The Associated Press and Reuters contributed to this report.

Win or lose, Napster has changed Internet

October 2, 2000
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By Dennis Michael

CNN Correspondent

LOS ANGELES (CNN) -- A recent Web search turned up a page that offered surfers a chance

to place their bets on Napster’s future. 

No real money goes on the table—Internet gambling is another cloud on the digital horizon—but those interested are invited to stake shares of their reputations by offering predictions about Napster’s fate. 

That fate is up in the air, as a case against the Internet upstart already has been filed in a United States circuit court. 

But, win or lose, the company with the funny-sounding name has revolutionized the way music fans—and the industry that caters to them—do business. 

‘Community’ concept

Napster was created by Shawn Fanning, a 19-year-old college dropout, and is based on a simple premise: to allow members of a “community” to share computer files on the Web. Napster’s server accepts requests for certain files, searches listings of other community members who have them, and makes the connection between the requester and the source. 

This is all pretty harmless—so long as members are sharing software patches or printer drivers

or grandma’s recipe for rhubarb pie. 

But what if they share music? 

Since Napster went online in the summer of 1999, literally millions of MP3 files, representing

all sorts of music—Britney Spears, Wu Tang Clan, Faith Hill, Glenn Miller and more—have

flashed across the Web from user to user. With the Napster pipeline, users suddenly no longer

needed the music industry’s handlers, packagers and promoters. 

When it discovered that pipeline earlier this year, the recording industry recoiled—then reacted.

Claiming they had to protect copyrights and musicians’ livelihoods, industry giants BMG,

Time Warner and Sony, along with middleweights like the heavy-metal band Metallica, took

Napster to court, vowing to stop the traffic in purloined music. 

Whether the 9th United States Circuit Court of Appeals decides to shut Napster down remains

to be seen, but this much is clear: It has changed the music industry—and possibly the entire

Internet. 

Napster successors

Napster is just the first of its kind, and the music industry knows it. In a recent interview, U2’s

The Edge offered a gloomy prediction: 

“If they think Napster’s bad, I can tell you there’s a lot worse coming,” said the guitarist, whose

real name is Dave Evans. “...The software that is untraceable is just around the corner.” 

Napster is just the beginning, added Ben Berkowitz, who covers technology issues for the

online magazine Inside.com. 

“I know for a fact there are other systems in development that are being programmed right now

and developed,” he said. “... I think (that) even if Napster goes away, the idea of file sharing will

be very, very hard to defeat.” 

The record industry has belatedly begun developing a file format that could be transferred like

an MP3 file, but could not be copied and distributed to others. If it works, consumers would

pay a nominal fee per track, or foot the cost of a subscription that would allow unlimited use of

a library of music. A user would pay a bill for music, just as he or she pay charges for gas,

water and electricity. 

‘Peer-to-peer’ computing

But, say insiders, the “music bill” premise is a best-case scenario, dependent on the music

industry’s ability to get technologically up to speed. Napster, win or lose, has given cyberspace

the first test “peer-to-peer” computing: Rather than many computer users contacting a few

servers for data, Napster and its probable successors allow individuals to contact each other

exchange data. There’s no room or need for a middleman. 

In the Internet’s decentralized world, this could affect publishing, broadcasting, all forms of

intellectual and creative pursuits. 

The film industry, for example, already is worried about films lifted from DVDs traveling on

high-speed data lines the same way popster Christina Aguilera’s tracks fly through cyberspace

today. 

The genie, in other words, isn’t in the bottle anymore.

Some major universities reject ban on Napster

September 22, 2000
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By Richard Stenger

CNN.com Writer

(CNN) -- A handful of prominent universities have decided not to restrict access to Napster, rejecting a request from legal counsel for the rock band Metallica and rap star Dr. Dre. 

The musical acts have sued Napster, arguing the company’s Internet program violates the law by allowing the free transfer of copyrighted songs.

Their attorney, Howard King, sent a letter two weeks ago asking that more than a dozen

universities ban the site from their computer networks. Most said they would not, citing the

need to ensure academic freedom. 

“MIT has had a long history of providing its faculty, staff, and students with uncensored

access to the Internet and its vast array of resources,” wrote James Bruce, vice president of the

Massachusetts Institute of Technology, in a letter to King. 

“This policy is consistent with MIT’s educational mission and our deeply held values of

academic freedom.” 

King’s letter, which set Friday as the deadline to respond, was poorly received by other schools as well. Stanford University, Georgia Institute of Technology, Princeton University and the University of North Carolina, Chapel Hill, among others, turned down his request for similar reasons. 

“Stanford is unaware of any requirement that it invade and monitor specific usage by its

faculty, students and staff of such online services and network access, and you have provided

no authority for such a requirement,” said William Abrams, an attorney representing the school.

School representatives said their institutions did not condone copyright infringement and would

investigate and address specific instances of such illegal activity if made aware of them. 

In April, King filed suit against Napster. Yale University, the University of Southern California

and Indiana University were named as co-defendants. All three blocked network access to

Napster at King’s behest. 

King expressed disappointment with the response this week from other universities. 

“I thought it was morally, legally and ethically the right thing to do, given their supposed

appreciation of intellectual property and intellectual property owners,” he said. 

The Record Industry Association of America, representing some of the world’s largest record

labels, has filed suit against Napster as well. Opening arguments in the case are scheduled in the

U.S. Court of Appeals in San Francisco on October 2.

U.S. lawmaker wants to legalize MP3

September 29, 2000
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by Sam Costello

(IDG) -- If U.S. Representative Rick Boucher has his way, services like MP3.com’s My.MP3.com will be legally untouchable. 

Boucher, a Democrat from Virginia, on Monday

introduced in the House of Representatives a bill

called the Music Owners’ Listening Rights Act

(H.R. 5225) that would amend the copyright

section of U.S. law so that consumers can store music libraries on remote computers and listen

to music over the Internet—provided that the user proves they legally own the music they

want to hear. 

In introducing the bill on the House floor, Boucher said that such a law was necessary to address “the growing chasm between new technology and old laws.”

“We believe that the technology which gives rise to this new convenience should be encouraged,” Boucher said, “and our legislation will remove legacy copyright restrictions which were written for a different era and that threaten to strangle the technology in its infancy.” 

The amendment seems aimed specifically at legalizing My.MP3.com, the remote listening

service offered by MP3.com, which has been the source of persistent legal troubles for the

company. My.MP3.com allows users to create a music library housed at MP3.com’s servers

by inserting CDs into their computers and accessing MP3.com’s Web site. The company then

verifies that the CD is in the drive and makes the songs on the disc available to the user from

any computer with an Internet connection. 

The service led the five major record labels to sue MP3.com for copyright infringement. Although the company reached a settlement with four of the labels, to the tune of $20 million each, it was unable to do so with the Universal Music Group Inc. Universal won a court decision against the company in early September with damages that could top $118 million. MP3.com has since reactivated the service without including Universal’s music. 

In response to the proposed amendment, the Recording Industry Association of America Inc., an industry group that represents the major labels, sent a letter to members of Congress saying that the bill would “deprive artists and songwriters of royalties.” 

The letter called the service “grossly unfair” and maintained, as Universal did in court, that MP3.com had infringed copyright by offering CDs without the companies’ permission, despite the CDs having been purchased legally. 

It is unlikely that the issue will be resolved during this

congressional term, which is scheduled to end in early

October. However, when Congress reconvenes in late

January, Internet issues, including the copyright concerns raised by services such as Napster

Inc. and MP3.com, seem sure to be hot topics.

Appeals court to hear Napster case Monday

September 29, 2000

Web posted at: 4:40 p.m. EDT (2040 GMT)

In this story: 

Napster’s legal arguments

The music industry’s arguments

How Napster works 

(CNN) -- A federal appeals court in San Francisco will hear arguments Monday in a copyright-infringement lawsuit filed by the music industry against popular Internet music-swapping site Napster Inc. 

The Recording Industry Association of America, which represents a host of record companies,

alleges that Napster should be held liable for enabling millions of users to share music for free,

depriving artists and the publishers and producers of music of revenue they are entitled to

under copyright statutes. 

Napster Inc., whose software allows users to dip into one another’s computer hard drives to share downloaded music, maintains that it did not perpetrate or encourage music piracy. The San Mateo, California, company also says it will be forced to shut down if the appeals court rules in the industry’s favor. 

The fight before a three-judge panel of the 9th U.S. Circuit Court of Appeals pits a $40 billion industry against a wildly popular company started by a teenager. 

The broader theme in the dispute is how copyright laws apply in a digital age and what copyright protections the “authors” of creative works—books, music and art—have in cyberspace, University of Pittsburgh law professor Michael Madison told CNN.com. Madison concentrates on intellectual property law. 

Napster, Inc. v. A & M Records, Inc. is a potentially precedent-setting case because it was one of the earliest cases - and easily the most watched - to raise such issues, according attorney Steve Lieberman, an intellectual property litigator at Rothwell, Figg, Ernst & Manbeck in Washington.

Indeed, Napster’s attorneys acknowledged as much in legal briefs filed with the appeals court: “This case is one of the most important, and closely watched, cases involving the application of copyright laws to Internet activities.” 

Granting Napster’s request, the 9th circuit temporarily blocked U.S. District Judge Marilyn Patel’s July order barring Napster from allowing users to swap copyrighted files. That order would have effectively shut down the 40-employee company, Napster attorneys said in court papers filed in July. 

The appeals court scheduled arguments in the case Monday.  The three judges will decide the broader question of whether Napster violated copyright laws and the narrower issue of whether to lift or extend the temporary order allowing the site to continue operation. 

Napster’s legal arguments

The lower court decision was “impermissibly broad” because the judge ordered Napster to block the copying of music—though the music industry did not identify which songs were protected by copyright, Napster’s attorneys argued in legal papers submitted to the 9th Circuit in July. 

In addition, Napster’s attorneys said technological complexity would make it “impossible” for Napster to “monitor and control what its users share.” That means, they said, the site would have to stop all music sharing - or, in effect, shut down. 

I think the critical point to remember is that Napster is being

accused of helping users commit the bad act. ... The party who

drives the getaway car for his bank robber friends surely shouldn’t

be allowed to skirt liability for bank robbery, right?

Chat transcript with law professor Douglas Lichtman (FindLaw) 

The attorneys also argued that the trial judge ruled against Napster even though they presented

“uncontradicted evidence that a significant amount of music copying by Napster does not

infringe any copyright.” 

In fact, the attorneys said, the judge herself had found that as much as 87 percent of songs

available through Napster “may” be copyrighted, leaving the actual number vague. 

Patel’s decision, if affirmed by the appellate court, would inflict “irreparable injury” on

Napster, barring its 20 million users from using the service and forcing the company to lay off

40 employees, the attorneys argued. 

Even if Napster goes off line, the core problem of alleged copyright infringement on the Internet

would not end because of an explosion of Napster-like World Wide Web sites, the attorneys

argued. 

The music industry’s arguments

RIAA countered in its filings that Napster actively set out to destroy the recording industry

and deserves to be sanctioned under copyright laws. 

Quoting from Napster’s business documents, industry lawyers said the company wanted to

“usurp” and “undermine” the industry, and do business “unhindered by cumbersome copyright

schemes.” 

In its bid to “seize control of digital distribution,” Napster “expressly designed a system to

make available to millions of users unlimited copies of what Napster itself accurately labeled

‘pirated music,’” RIAA said. 

“Napster’s claim that the (lower court) injunction would put it out of business is both untrue

and legally irrelevant,” RIAA argued. “The law does not allow a company deliberately built on

copyright infringement to complain that its business will be devastated if it is forced to stop

trafficking in pirated music.” 

RIAA further argued that 14,000 recordings are downloaded using the Napster system every

minute and Napster itself estimates it will have 75 million users by the end of the year, up from

some 200,000 in December 1999 when the company was established and the RIAA filed suit. 

Such “explosive” and “unprecedented growth” causes “extensive harm” to copyright owners,

RIAA argued, because they are not getting paid. 

Time Warner, which owns CNN and CNN.com, belongs to RIAA. 

How Napster works

A 19-year-old college dropout named Shawn Fanning formed Napster, naming the service after

the nickname he earned from friends for his short, “nappy” haircut. 

Users first have to download software from Napster’s Web site. When launched, the software searches the user’s hard drive for music files and compiles a directory listing the files found. 

Then the program sends the directory back to Napster’s computer, where it is added to a database along with the directories all of the other Napster users. 

The program allows users to access music from each other’s databases, creating an online community of music lovers as Napster would have it, or a multimillion-strong band of copyright pirates, as the music industry would argue. 

David Post, who teaches intellectual property law at Temple University’s law school, said

Napster-like services could widely distribute not just music but other works of art, raising

fundamental questions about the viability of copyright protections in cyberspace. 

  Music, book industries to lose billions

September 21, 2000

Web posted at: 10:12 a.m. EDT (1412 GMT)

by George A. Chidi

(IDG) -- Internet market analysts to publishers: Weep. The music and book publishing industries stand to lose billions in revenue from online file sharing, according to a report released from Forrester Research, which said that there’s little anyone can do about that. 

Digital rights management (DRM) -- technology for encrypting and watermarking files to impede unauthorized transmission—won’t work, said Eric Scheirer, Forrester’s music industry analyst.

“The basic problem is that DRM is trying to keep honest people honest,” Scheirer said. “With

Napster out there, that’s not good enough. It only takes one person to break the encryption,

and then the encumbered version is competing with the unencumbered version on Napster.” 

Consumers have spoken, and they demand access to content by any means necessary, he said. “Neither digital security nor lawsuits will stop Internet theft of content,” Scheirer added. 

Napster’s power stands as an indication of what Forrester terms the “collapse of control.” Napster’s controversial free music file-sharing service is among the fastest-growing Web sites ever. Record company lawsuits against Napster haven’t exactly stigmatized online trading of pirated music. Even if Napster dies in bankruptcy, music consumers will move to underground Internet services such as Gnutella and Freenet, Scheirer said. 

Forrester estimates record labels will lose $3.1 billion and book publishers $1.5 billion by 2005 because of file sharing. 

Forrester interviewed 50 entertainment companies that produce five different kinds of content—music, movies, books, video games, and television. While executives interviewed said they will use DRM technology to stop file sharing, and will sue Internet companies and consumers that don’t respect their copyrights, Scheirer called that effort futile. 

Business models that depend on content control won’t reap sustainable revenues, he said. 

“Publishers should treat Napster as a competitor and not presume it’s going to go away. They

think of themselves as manufacturing companies,” Scheirer said of publishers, adding, “but

that’s not the way consumers think about music. They want to be able to access music as a

service.

Napster fires last written shot in court case

September 15, 2000

Web posted at: 9:46 a.m. EDT (1346 GMT)

by Kathleen Ohlson

(IDG) -- Controversial music distributor Napster Inc. fired off its last written salvo before it meets with the Recording Industry Association of America (RIAA) in court Oct. 2. 

The Napster brief, which was filed yesterday in

the U.S. Court of Appeals for the Ninth Circuit,

said the RIAA “disregarded key language in the

[Audio Home Recording Act] and substituted words that better suited their purpose.” The San

Mateo, Calif.-based company went on to argue that the act didn’t restrict “some primarily

musical audio recordings” and that that copyright law protects free downloading of songs

online.

Napster also referred to the Sony Betamax ruling, in which the Supreme Court allowed the company’s VCRs to be sold even though they could be used to pirate copies of movies. 

“The recording industry is attempting in this case to try to maintain control over music

distribution. By repeatedly refusing Napster’s offers of a reasonable license and opposing a

compulsory license, they have demonstrated that they are not seeking to be appropriately

compensated, but rather to kill or control a technology they view as competition,” said Napster

attorney David Boies in the statement. Boies was the special Department of Justice attorney in

its antitrust case against Microsoft Corp. 

Napster’s shot is the latest in an ongoing battle between the online music file-sharing service and the recording industry. The fallout began July 26 when U.S. District Judge Marilyn Hall Patel ordered Napster to halt the sending of copyrighted material over the Internet (see “Judge: MP3.com ‘willfully violated’ copyright law,” link below). But the upstart service was given a reprieve by delaying the injunction, pending the results of Napster’s appeal.

Universities asked to restrict access to Napster

September 12, 2000

Web posted at: 10:24 a.m. EDT (1424 GMT)

by Lisa Shuchman

(IDG) -- The lawyer for the rock band Metallica and the rap artist Dr. Dre has sent letters to Harvard, Columbia and other prominent universities asking the institutions to restrict students’ access to the online music-sharing service Napster. 

Howard King, who in April filed a lawsuit

against Napster alleging copyright infringement, wrote to each of the universities that they have

“a moral, ethical and legal obligation to take appropriate steps to assure [they are] not a willing

participant in and an enabler of the theft of intellectual property through Napster.” 

In addition to Harvard and Columbia, the letter was sent to the presidents of Stanford, the

University of Virginia, Boston University, the Georgia Institute of Technology, MIT,

Princeton, the University of Michigan, the University of California at Berkeley and UCLA. 

Columbia and Harvard acknowledged receiving the letter, but representatives at both universities said the schools had not yet decided how to respond. “University attorneys and others are reviewing it,” said Suzanne Trimel of Columbia. 

At Stanford, acting General Counsel Debra Zumwalt said Stanford would be examining the

issues raised in the letter. The school does not have a blanket policy toward Napster, she said,

but it has in the past responded to individual complaints of copyright violations by students.

“We review them on a case by case basis,” she said.

King said the letter is not meant to be a threat that the universities would be sued if they failed to block Napster. 

“We don’t want them to ban Napster because they’re afraid of being sued,” he said. “We believe any responsible university that has a discussion of the issue will restrict Napster because it’s the right thing to do.” 

But King did not rule out the possibility that more defendants could be named in the legal action against Napster. A provision in the lawsuit enables him to add other universities as defendants. 

Colleges and universities have been concerned about students using Napster on campus, not only because of fears of copyright infringement but also because heavy use of the service can clog campus networks. 

A study by the Gartner Group released last month said

34 percent of U.S. colleges and universities have banned

surfers from using Napster on campus servers. Rob

Labatt, the research director at Gartner who co-authored

the study, said those bans were prompted by the fact

that Napster use had been taking up as much as 75 percent of network bandwidth at some

schools. 

Some schools, however, have banned Napster from their servers because of concerns about

copyright infringement. Yale, for example, has made Napster inaccessible from its server since

April, said Thomas Violante, a university spokesman. “The university announced at that time it

is firmly committed to respecting intellectual property rights and alerted students to copyright

laws,” he said. 

The Napster lawsuit originally named Yale, the University of Southern California and Indiana

University as co-defendants, saying they should be held liable for knowingly facilitating the

copyright infringements occurring via Napster. But because all three schools decided to restrict

access to Napster shortly after the suit was filed, they were dropped as defendants, King said. 

Violante said it was not the lawsuit that prompted Yale to ban Napster. In fact, the school was

never served with a complaint and only learned from press reports that it was to have been a

defendant, he said. 

The University of Virginia, which like other recipients of the King letter said it is studying the

issue, has an explicit copyright violation policy in place, according to Chip German, the

university’s policy director for information technology. And this year, incoming students

applying for a university Internet account were instructed that using Napster could be

considered a violation of both copyright law and the university’s honor code. Nevertheless,

students can still access Napster through the school’s server, he said. 

In addition to the initial 11 universities, King said he intends to send the letter to more schools,

including: Colgate, Cornell, Duke, Florida State, Michigan State, Penn State, Rensselaer

Polytechnic Institute, Texas A&M, the University of Colorado at Boulder, the University of

Florida, the University of Idaho, the University of North Carolina at Chapel Hill, the

University of Oregon, the University of Pennsylvania, the University of Wisconsin at Madison

and Washington State University. All were listed in the Gartner study as institutions that allow

access to Napster. 

King’s letter asks that each of the schools respond by Sept. 22, detailing their respective

positions on Napster access. Meanwhile, the 9th U.S. Circuit Court of Appeals is expected to

schedule a hearing later this month that could determine whether Napster would be shut down

for good.

Napster usage quadruples despite legal uncertainty

September 11, 2000

Web posted at: 4:30 PM EDT (2030 GMT)

NEW YORK (AP) -- Despite the uncertain legality of the Napster online music-sharing service, the number of people using it more than quadrupled in just five months, Media Metrix said Monday. 

That made Napster the fastest-growing software application ever recorded by the Internet research company. 

From 1.1 million home users in the United States in February, the first month Media Metrix

tracked the application, Napster use rocketed to 4.9 million users in July. 

That represents 6 percent of U.S. home PC users who have modems, said Media Metrix, which

pays people to install monitoring software on their computers. 

It estimates total usage from a panel of about 50,000 people in the United States. 

Napster was also used at work by 887,000 people in July, Media Metrix said. 

Napster Inc. has been sued by the recording industry for allegedly enabling copyright

infringement. The federal government weighed in on the case Friday, saying the service is not

protected under a key copyright law, as the San Mateo, California, company claims. 

Bruce Ryon, head of Media Metrix’s New Media Group, said Napster was used by “the full

spectrum of PC users, not just the youth with time on their hands and a passion for music.” 

The Napster program allows users to copy digital music files from the hard drives of other

users over the Internet. 

Napster Inc. said last week that 28 million people had downloaded its program. It does not

reveal its own figures for how many people actually use the software. 

Because the program connects to the company’s computers over the Internet every time it is

run, Napster Inc. can track usage exactly. 

  Yahoo! cuts broadcast deal with recording industry

September 8, 2000

Web posted at: 9:31 a.m. EDT (1331 GMT)

by Ashlee Vance

(IDG) -- Yahoo said Wednesday it has cut a deal with the Recording Industry Association of America that sets terms and conditions for music performances that are broadcast by the portal giant’s network of Web sites.

The deal comes at a time when the RIAA, a

trade association for record companies, is in the

midst of legal battles with Napster and MP3.com over copyright issues surrounding the

distribution of its members’ music over the Internet. 

The agreement with Yahoo marks what appears to be a positive step for the RIAA in the realm of Internet music, although its impact appears to be limited to music that is broadcast from Yahoo sites, rather than music that is downloaded and stored by individual users. 

Since October of 1998, Yahoo has given users access to online music broadcasts under terms of the Digital Millennium Copyright Act, the company said in a statement. The deal with the RIAA establishes new terms for distributing music under this license, and includes music distributed from Yahoo’s numerous broadcast destinations including Yahoo Radio. 

“Our agreement with Yahoo confirms that music on the Internet will thrive when parties work together,” Hilary Rosen, president and chief executive officer of the RIAA, said in the statement. 

On Friday, the RIAA is expected to submit a court brief related to its ongoing litigation over

Napster’s service. 

Justice sides with recording industry on key issue in
   Napster court fight 

September 8, 2000

Web posted at: 10:20 p.m. EDT (0220 GMT)

WASHINGTON (CNN) -- The federal

government sided with the recording industry on a key issue in the industry’s landmark

copyright court battle with Napster, the popular Internet service in which millions of people

trade copyrighted music free of charge. 

The Justice Department document, filed in a federal appeals court late Friday, says the federal

law that Napster has cited as a defense does not protect the service from claims of copyright

infringement. 

A lower court ruled against Napster in July, but a panel of the 9th U.S. Circuit Court of

Appeals in San Francisco granted a stay, which prevented Napster from having to immediately

shut down its song-swapping service. 

The Recording Industry Association of America (RIAA) sued Napster, arguing that the service—which lets fans swap songs for free by trading MP3 files, a compression format that turns music on compact discs into small computer files—is really just a high-tech shortcut to music piracy. 

Justice: New equipment, distribution not

covered

In the government’s friend-of-the-court brief, Justice Department lawyers argued that a provision of the Audio Home Recording Act does not protect Napster because the home computer is not a “recording device” as defined in the statute. 

Napster has insisted that the activities of its users are protected by a provision in the Act, Section 1008, which states consumers may tape musical recordings in their homes for their own use. 

The government rejected that argument, saying “Section 1008 was adopted to address a very

different phenomenon—the noncommercial consumer use of digital audio recording devices

such as DAT tape decks—to perform home taping of musical recordings.” 

The Justice Department issued a three-point argument: 

First, Napster’s users are not using any “device” or “medium” specified by the law. 

“Second,” wrote the Justice Department, “when Napster’s users create and store copies of

music files on their computers’ hard disks, they are not making ‘digital musical recordings’ as

those terms are defined in the Act.” 

Finally, “... Napster’s users are engaged not only in copying musical recordings, but also in

distributing such recordings to the public.” 

However, in recent “friends of the court” briefs, the Computer & Communications Industry

Association (CCIA), which represents technology giants such as AT&T Corp., Oracle Corp.

and Yahoo Inc., said the courts need to reinterpret and revise some of the “overprotective”

models for intellectual property protection. 

Similar briefs filed by several other coalitions expressed concern that the ruling could limit users’

rights to enjoy music and media and could impose copyright policing responsibilities on

Internet service providers. 

Appeals court decision not expected for months

An estimated 20 million users have swapped songs on the Napster site. 

On July 26, U.S. District Court Judge Marilyn Hall Patel ordered Napster to shut down

entirely or stop allowing its users to trade copyrighted music. 

Napster’s lead attorney, David Boies, who led the government’s antitrust case against Microsoft

earlier this year, appealed the decision to the 9th Circuit. 

That court is receiving briefs in the case. Opening arguments are set for early October, but a

decision is likely several months away. 

CNN Justice Department Producer Terry Frieden and Reuters contributed to this report.

Federal court sets October trial date for Napster case

August 29, 2000

Web posted at: 8:17 PM EDT (0017 GMT)

SAN FRANCISCO (Reuters) -- A federal appeals court Tuesday set the week of October 2 for opening arguments in the trial pitting music song-swap company Napster Inc.  against some of the giants of the recording industry. 

The 9th Circuit Court of Appeals set the October date without comment and did not say which justices would sit on the three-member panel hearing the case, a landmark battle over copyright protection in cyberspace which could eventually touch books, movies and television. 

The same court last month granted Napster a last-minute reprieve by staying a judge’s order that would have immediately shut down the service, which boasts more than 20 million users. 

The lawsuit lodged against Napster by the Recording

Industry Association of America (RIAA) contends that the

service—which lets fans swap songs for free by trading MP3 files, a compression format that

turns music on compact discs into small computer files—is really just a high-tech shortcut to

music piracy. 

In the suit, Napster faces a collection of the most powerful recording companies in the country

including Seagram Co. Ltd.’s Universal Music, Bertelsmann AG’s BMG, Sony Corp.’s Sony

Music and Time Warner Inc.’s Warner Music Group and EMI. 

In recent “friends of the court” briefs, however, the Computer & Communications Industry

Association (CCIA), which represents technology giants like AT&T Corp., Oracle Corp. and

Yahoo Inc., said the courts need to reinterpret and revise some of the “overprotective” models

for intellectual property protection. 

Similar briefs filed by several other coalitions expressed concerns the ruling could limit users’

rights to enjoy music and media and could impose copyright policing responsibilities on

Internet service providers. 

Napster on August 18 asked the appeals court to permanently overturn U.S. District Judge

Marilyn Hall Patel’s July 26 order that Napster prevent users from trading copyrighted songs—

an order which would have effectively shut the service down. 

Officials at Napster have said they hope to settle the legal battle out of court, saying the two

sides should work together to figure out a business model that combines music distribution

technology with copyright protection. 

The recording industry has been less enthusiastic, however, saying file-sharing programs like

Napster represent a clear threat to their operation and profitability. 

Copyright 2000 Reuters. All rights reserved. This material may not be published, broadcast,

rewritten, or redistributed.

 Industry groups object to Napster ruling

August 29, 2000

Web posted at: 10:45 a.m. EDT (1445 GMT)

by James Niccolai

(IDG) -- Several large industry groups, including the Consumer Electronics Association (CEA) and the Digital Media Association, filed court briefs Friday protesting bitterly against a verdict issued two weeks against Napster, the Internet file sharing service.The industry groups, which also include The

Digital Future Coalition (DFC) and the Computer and Communications Industry Association

(CCIA), stopped short of taking a position about whether or not Napster’s service violated the

law. Instead, they argued that the verdict sets an alarming precedent that could harm the rights

of individuals to share information and stunt the development of Internet technologies. 

“Our primary concern is something bigger than Napster; it’s about the First Amendment in the digital age, and the ability of content providers to shut down new technologies,” said Jeff Joseph, vice president of communications with the CEA. 

In at least four friend-of-the-court briefs filed Friday, the groups argue that Chief U.S. District

Court Judge Marilyn Hall Patel erred in the way that she interpreted and applied U.S. laws

governing the use of copyrighted material. The lawsuit was filed against Napster by the

Recording Industry Association of America (RIAA). 

In particular, the groups argued the court ignored advice from the U.S. Supreme Court that judges should be reluctant to expand copyright protections without explicit legislative guidance in cases where major technological innovations are involved, the CEA said in its brief. 

The CEA is a trade group representing the U.S.  consumer electronics industry and has about 600 members including Sony Electronics Inc., Intel Corp., Compaq Computer Corp. and Cisco Systems Inc. The CEA’s brief was filed in conjunction with the DFC and the CCIA. Separate briefs were filed by NetCoalition, the Information Technology Association of America (ITAA), the Commercial Internet Exchange, and others. 

Napster declined to comment on the filings Friday, and said it planned to issue a statement on Monday. 

In her July 26 verdict, Judge Patel, of the Northern

District of California, sided with the recording industry

and ruled that Napster’s service contributed to the

violation of copyrighted material by its members. She

issued an injunction requiring Napster to remove all

copyrighted material from its site—something Napster said it would not be able to do. 

Napster appealed the ruling to the 9th U.S. Circuit Court of Appeals, which granted the

company a reprieve by staying the injunction pending the outcome of a full appeal. Friday’s

briefs were filed with that appeals court. 

The industry groups maintain that they are not acting in support of Napster, but to ensure that

the correct standards of law are applied in this and any future digital copyright cases. 

“It might not change the result in the case—it could be that the proper standards are applied

and Napster still loses,” said Jonathan Band, an attorney with the law firm Morrison and

Foertser who represents NetCoalition. “We’re totally neutral on the issue of how this applies to

Napster.”

Volumes of 'free-riders' found on Gnutella

August 22, 2000

Web posted at: 2:13 PM EDT (1813 GMT)

PALO ALTO, California (Reuters) -- Popular song-swapping sites like Napster and Gnutella have come under attack by the record industry, but a new study suggests they could face a more insidious threat from their own users who take free music more often than they contribute any. 

The Xerox Palo Alto Research Center here said

it found that 70 percent of the people who use

Gnutella to download music do not share any of

their own files. Aside from limiting the selection of music, this pattern of “free-riding” threatens

to degrade the service’s performance and leave it more vulnerable to hackers and lawsuits, study

authors said. 

“The main thing that surprised us was the extent of the free-riding,” said Eytan Adar, who coauthored the study.  “The biggest concern is that the system looks less like a decentralized system and more like a centralized one.” 

Adar said his findings were based on a 24-hour snapshot of the Gnutella service, which revealed that 1 percent of the users served close to 50 percent of the requests and 25 percent served 98 percent of the requests. 

Adar could not say with certainty whether the same patterns existed on Napster and other song-swapping sites. He said that Napster had more built-in features to encourage file sharing but that those features could be easily circumvented. 

Sites like Napster and Gnutella have gained popularity as “peer-to-peer” services in which

users can swap songs over the Internet. But if only a few users are providing the bulk of the

music, it is not really a peer-to-peer service at all, Adar asserts

“The computers handling the bulk of queries may become unable to deal with all the traffic that

is coming to them, which could potentially cause the system to fall and crash,” he said. Those few overworked computers could also become easy targets of lawsuits and hackers, the study says. 

                         Copyright 2000 Reuters. All rights reserved. This material may not be published, broadcast,

                                                    rewritten, or redistributed.

 Napster continues fight against music labels
August 22, 2000

Web posted at: 10:25 a.m. EDT (1425 GMT)

by Ashlee Vance

(IDG) -- Napster made its next move for survival in its battle with the Recording Industry Association of America (RIAA). The RIAA, representing several major music labels, is fighting to close down the music-swapping site. 

Late Friday night, Napster’s lawyers released a

copy of a much anticipated brief that spells out

the company’s objections to Chief U.S. District Court Judge Marilyn Hall Patel’s injunction

against the site. 

The judge’s July decision, announced in the Northern District of California, had the potential to force Napster to remove all music by artists represented by the record labels that are part of the suit. 

While an appeal against the judge’s injunction allowed Napster to temporarily continue

operations, the Friday brief is part of the company’s attempt to remove any question of the

legal validity of the system it uses—namely noncommercial peer-to-peer file sharing of

copyrighted and/or not copyrighted material.

In the brief, Napster outlined several key objections to the judge’s ruling, saying that it would be impossible to comply with the judge’s order to remove the designated, copyrighted files. The company contends that the architecture of the Napster model makes identifying copyrighted and not copyrighted material extremely difficult. 

In addition, lawyers representing the music-trading site argued that judge Patel did not adequately consider past legal precedents applicable to the case and that Patel underestimated the impact of peer-to-peer file sharing in the Internet-marketplace. 

“Napster cannot comply with the District Court’s order as drafted and continue to operate its peer-to-peer system. More generally, if the decision of the District Court is permitted to stand, every new technology used to transmit, route, or exchange data subject to the laws using the Internet—and many existing technologies— will be affected,” the brief said. 

Napster’s client software, which can be downloaded at no charge from its Website, gives users access to hundreds of thousands of MP3 titles and provides a means of freely distributing the music files between members of the “Napster community.” 

The RIAA, representing several major music labels in the case, objects to the trading of files

whose copyrights are owned by the plaintiffs. Napster, however, contends that all of the

swapping works on a noncommercial basis and is directly done by users and not the company

itself. 

The legal brief claimed that the District Court’s earlier injunction would force Napster to

redesign its technology, depriving Napster users of the peer-to-peer technology. The San

Mateo-based vendor also stated that 98 percent of the music on the site does not belong to the

plaintiffs and that altering its technology to accommodate the plaintiffs would disrupt the

model of business Napster currently conducts. 

“File names often do not distinctly identify the artist, the song, the title, or whether the music

is from a CD (in which the Plaintiff recording companies may own the rights) or a recording of

live concert (which many artists allow to be freely circulated widely and in various media for

promotional reasons),” the brief stated. 

Leonard Rubin, head of intellectual property for Gordon and Glickson in Chicago, said that

Judge Patel’s request to distinguish between the copyrighted titles and those not owned by the

music labels traditionally holds a fair amount of merit in similar types of cases. 

He noted that Napster’s defense on these grounds would likely only stand if the company could

show that the effect of altering the technology would be devastating to a large segment of

society. He said the company would need to demonstrate that changing the technology—which

Napster created—would be unfair to the public sector. 

“It seems that it is a weak point to raise,” Rubin said. 

The defendants claimed that when the band Metallica—a well-publicized objector to Napster—

attempted to identify copyrighted songs earlier this year, the group mislabelled tens of

thousands of authorized recordings. 

The company called for the court to reverse the injunction issued last month and to issue a

ruling that would more definitively address peer-to-peer technologies. Napster questioned the

judge’s decision to require the plaintiffs to post a $5 million bond in the July hearing, claiming

that the figure seemed markedly low when the court estimated Napster’s value at between $60-

and $80 million. 

Napster also cited the Audio Home Recording Act (AHRA) which it said clears all

noncommercial consumer copying of music in digital or analog form. Judge Patel relegated the

AHRA precedent to a minor position in the proceedings because the RIAA had not brought

claims under this act. Napster, however, said that this act applies to all copyright infringement

suits regardless of whether or not the parties involved cite the precedent. 

“Napster respectfully requests that this Court reverse and vacate in its entirety the injunction

issued by the District Court,” the brief concluded. 

The company also claimed industry support from large vendors such as Intel and Yahoo that

peer-to-peer technology will revolutionize company models for doing business on the web.

Napster files brief with federal appeals court

August 21, 2000

Web posted at: 5:12 p.m. EDT (2112 GMT)

SAN FRANCISCO, California (CNN) -- In a bid to stay alive, the music-sharing Internet service Napster, Inc., continued its fight against the recording industry, filing its opening brief with a federal appeals court. 

In a brief dated August 18, Napster urged the U.S. Court of Appeals for the 9th Circuit to reverse a lower court ruling that ordered the company to stop distributing copyrighted songs. However, a stay of that injunction, previously issued by the appeals court, remains in place. 

The brief sets the stage for more court action as Napster presses its claim that new technology

has legitimately revamped how music lovers may buy recordings. 

Napster argued in the brief that District Court Marilyn Patel misinterpreted statutory and judicial precedent when she issued the injunction, ordering Napster to stop distributing copyrighted songs. 

“The District Court entered a preliminary injunction against Napster, based on its conclusion that Napster was being widely used for illegal distribution of copyrighted music,’ the brief stated. “In so doing, the court resolved several issues of first impression against Napster, in favor of the record industry, and in a way that limits the exchange over the Internet of information that could indisputably be lawfully exchanged in other ways.” 

Hank Barry, Napster’s CEO said in a company release, that the lower court didn’t appreciate the changing nature of the marketplace. 

“We believe that the district court simply did not understand the Napster technology and how it is used by the Napster community,” he said. 

Napster is an Internet site that allows PC users to upload and download recorded music for

free. It claims 20 million users this year alone. 

The Recording Industry Association of America filed a lawsuit against Napster earlier this year,

saying the company’s song sharing threatens the financial integrity of the music business. 

The 9th Circuit Court had given Napster until August 18 to submit its opening brief. The

RIAA now has until September 8 to respond. After Napster is given another opportunity to

respond, arguments in the case will begin at a date yet to be determined.

Napster prepares brief due Friday in copyright suit

August 16, 2000

Web posted at: 12:20 PM EDT (1620 GMT)

LOS ANGELES (Reuters) -- Lawyers for song-swap company Napster Inc. this week put the finishing touches on a brief due on Friday, marking the next step its landmark court battle over copyright protection in cyberspace. 

“These are important issues at stake. This case

will have an important effect not only on the

freedom to share music but also on how people

will be able to use the Internet to share

information,” said Napster’s lawyer David Boies, best known as lead prosecutor for the Justice

Department in the Microsoft anti-trust case. 

The Recording Industry Association of America’s (RIAA) suit against Napster is on a fast legal

track since a federal appeals court in July granted Napster a last-minute reprieve, staying a

judge’s injunction order against the service. 

Napster’s wildly popular service lets fans swap songs for free by trading MP3 files, a compression format that turns music on compact discs into small computer files. 

While Napster contends that file-sharing for non-commercial use is fair and legal, the music and

film industries have mounted a crusade against such technologies, claiming they promote piracy

and undermine their livelihoods. 

In granting the 11th-hour reprieve, the appeals court ruling said Napster had raised “substantial

issues of first impression,” meaning it presented issues for legal review for the first time. 

“One of the reasons that you have appellate courts is to guard against the chance that a district

court makes an inadvertent error of law or misreads the facts,” Boies said. 

“One of the problems that may have existed on the district court level was ... they declined to

grant our request for an evidentiary hearing. We may not have done as good a job as we would

have been able to in explaining the facts and the technology,” Boies said. 

“When we go back to the district court we have to do a better job in explaining the technology,”

he said. 

The RIAA, which represents big record companies like Seagram Co. Ltd.’s Universal Music,

Bertelsmann AG’s BMG, Sony Corp.’s Sony Music and Time Warner’s Warner Music Group

and EMI, first sued Napster for copyright infringement in December and is now seeking a

preliminary injunction against the service, which has amassed about 20 million registered users.

Time Warner is the parent company of CNN.com. 

While the reprieve was seen as a blow to the RIAA, many lawyers say the law is on the

industry’s side. 

The RIAA has said it was disappointed by the stay, but remains confident the court will

ultimately affirm U.S. District Judge Marilyn Patel’s decision to grant an injunction once it has

a chance to review the facts and the law. 

Meanwhile, Boies said he finds himself considered somewhat of a hero by many of Napster’s

users. “Many more young people recognize me than used to. Or when they find out what I’m

doing and what side I’m on, lots of people will come up to me and offer me their support and

compliments.” 

While Napster has pursued settlement talks with the recording industry, Boies said the efforts

so far have stalled. 

“I don’t think there’s going to be any movement on settlement talks. We’ve tried several times,

but they simply made a tactical decision that they have a chance to destroy this medium and

they want to try to do that. My personal view is that that is a mistake on their part,” he said. 

Indeed, Napster is not the only song-swapping software. 

Other file-sharing programmes like Gnutella pose even an greater threat because unlike Napster,

which uses central computers known as servers to link people swapping songs, Gnutella

requires no central computer and it can be used to swap picture and video files as well as MP3

music files. 

“Content is under attack for its morals or lack thereof, and now Hollywood is also under attack

from technologies that threaten its ability to earn money,” said Cooper.

Napster, DVD cases raise copyright questions in digital age

August 7, 2000

Web posted at: 4:35 p.m. EDT (2035 GMT)

By Raju Chebium

CNN.com Correspondent

WASHINGTON (CNN) -- For more than 200 years, the United States has had copyright laws to protect the ownership rights of the creators of expressive works like fiction, music and art, and to ensure that the creators are compensated adequately when the work is used by others. 

With the advent of the Internet and the digital

age, society is being asked to determine how

copyright protections apply in a time where

creative works are widely available in cyberspace and the technology to access such material

improves nearly daily. 

Experts say the high-tech context in which copyright questions are being raised—as

exemplified by the Napster case in California and a DVD-encryption case out of New York—

also shows that the law is always a few steps behind technology. 

Of the two, the Napster case received the most publicity because it involves highly popular software that millions of people around the world use to share music for free by dipping into someone else’s hard drive. 

The Recording Industry Association of America filed a lawsuit against Napster in December, accusing the company of encouraging the illegal copying and distribution of copyright music on a massive scale. Time Warner, the parent company of CNN and CNN.com is a member of the RIAA. 

The case also pits the behemoth $40 billion music industry against a California company established by a teenager. And the case raises fundamental questions about freedom of information and activity on the Internet and what copyright protections musicians have or do not have in cyberspace. 

For those and other reasons, legal experts point to the Napster case as crucial to the future of cyberspace and copyright law in the United States, the world’s leader in high-tech issues. 

But will the Napster case make new law? Experts say that is not likely. 

“(The case) underscores the need for companies that are

using Internet technology to understand that they can’t

simply ignore existing intellectual property laws,” said Steven Lieberman, a Washington

copyright attorney. “This Napster case doesn’t make new law. It applies longstanding law to a

new technology.” 

According to Michael Madison, a copyright scholar who teaches at the University of Pittsburgh law school, copyright applies only to creative works, meaning books, plays, movies, music—in short, any work where someone had to exercise their powers of creativity and imagination. 

While fiction is an obvious example of a creative work, the courts generally will extend copyright protections to any work where even a slender element of creativity was involved, Madison said. 

“One consequence of that is that almost all

computer software is protected by copyright

law, even though many people regard software

as the electronic version of a machine. And since the Internet is constituted entirely of software,

the Internet, among other things, amounts to an enormous aggregation of copyrighted works,”

he said. 

U.S. copyright law prescribes the scope to which such works are the exclusive domain of the

creator and whomever the creator shares the ownership with, for instance, a publisher. 

The Napster case and its implications

The 9th U.S. Circuit Court of Appeals in San Francisco is expected to hear the Napster case.

The judges must decide if Napster Inc. can be held liable as a contributor to copyright

infringement by those who use its software. 

The appeals panel granted Napster’s request for a stay of an order that would have effectively

shut down the site on July 30. 

At its core, copyright law says that the creators of certain literary and artistic works have the right to ensure that unauthorized people do not use their work for unauthorized purposes. The creators hold the copyright. They can give up their exclusive right to publishers or other authorized entities for a limited time or permanently. 

Legislation and court rulings have held that people have a significant right to make use of exceptions within the copyright law to avoid lawsuits. 

At the heart of the Napster case is whether

Napster Inc. is facilitating personal use of the

music by giving people the means to download

music for free or whether Napster is knowingly contributing to large-scale copyright

infringement by its users, Madison said. 

Experts also said the music industry went after Napster partly because it was impractical to go

after the millions of Napster users individually. 

“This Napster case doesn’t make new law. It applies longstanding

law to a new technology.” 

Steven Lieberman, copyright attorney 

Adam Powell, vice president of technology and programs at the Freedom Forum, said Napster

had become so wildly popular and so visible that it had become an icon of sorts. By suing

Napster, the music industry was setting an example to Napster-like sites. 

Napster has “almost become a common noun, like Kleenex or Xerox,” Powell said. 

The DVD case

The DVD case pits eight Hollywood movie studios against a journalist who ran a hacking Web

site. At issue is the availability of software that makes it possible for computer users to

descramble the code designed to prevent DVDs from being copied. 

Using the software, users can copy movies from digital versatile discs to computer hard drives

or discs and other recording technology. 

First Amendment rights of computer workers were raised during the trial, with a computer science professor arguing that preventing code from being made available would limit his ability to perform his job. 

The court must decide in the civil case whether eight major movie studios can stop Eric Corley from making software available online or posting links to it so that people can copy films that are in DVD format. 

More legal documents spelling out copyright law and First Amendment protections are to be filed later this month, after which a decision is expected. 

The doctrine of fair use

Madison said both the high-profile cases involve the concept of “fair use,” which came into

being in the 19th century. 

The doctrine essentially states that people have the right to use copyrighted material under

certain circumstances. The cases also pose questions as to how the fair use doctrine relates to

the First Amendment, Madison added. 

For instance, students will likely not be penalized for making copies of a few pages of a textbook for studies because that constitutes a “fair use” of the material, he said. 

But if someone makes multiple copies of the entire textbook and tries to sell it at the street corner, courts would likely view that as a clear copyright infringement because the original work was duplicated without permission and used for profit, without the copyright owner getting a cut of the spoils. 

The mass use of the Internet since the early 1990s has made it possible for people to access books, movies, stories, dramatic works, and other intellectual property directly through their computers—many times for free, as was the case with the Napster software. 

Do such downloads constitute fair use? Or do they, as the creative industry says, allow

massive copyright infringement by users that must be stopped by the courts immediately?
Analysis: Recording industry faces music with Napster case

July 31, 2000

Web posted at: 1:37 PM EDT (1737 GMT)

LOS ANGELES—Recording industry executives may be dreaming fondly of jukeboxes right

now, but getting fans to pay for digital music is going to be a lot tougher than waiting for coins

to be put in a slot. 

The explosive rise of song-swapping software such as Napster has not only leapfrogged the

industry’s own “digital music initiatives,” it has outpaced traditional business models from radio

to retail CD sales, experts say. 

“As far as the whole Napster debate is concerned, the labels are coming to terms (with the fact)

that they have to come up with aggressive digital distribution strategies,” Lee Black, an analyst

with Webnoize, said. 

Napster Inc. won a last-minute reprieve Friday when a federal appeals court reversed a judge’s

order Wednesday for the service to shut down by midnight Friday. 

The reversal was a stinging defeat for the Recording Industry Association of America, whose

suit against Napster, accusing it of facilitating wholesale music piracy, has turned into a

landmark case about copyright protection on the Internet, one that will ultimately affect books,

movies and television. 

“It is frustrating, of course, that the tens of millions of daily infringements occurring on Napster

will be able to continue, at least temporarily,” RIAA Chief Executive Hilary Rosen said in a

statement. 

A difficult fit

The court battle exposed problems in applying traditional copyright law to services such as

Napster, which enable the online trading of MP3s, small computer files containing CD tracks

that are easily swapped over the Internet. 

Sources familiar with the case said the two sides sharply differed on whether the appropriate

model for collecting money from Napster should be per-transfer fees or a blanket percentage of

revenues, which is what radio stations pay. 

“We want artists to be compensated, and there are many ways this can be done,” Hank Barry,

the chief executive of Napster, which is based in San Mateo, California, told Reuters in an

interview. 

“I think there is an opportunity for a settlement, but there are no substantive discussions,”

Barry said. 

Several experts see difficulties in applying any of the traditional models to Napster or other

file-sharing services. Napster “has blurred the distinctions between the broadcast model and the

physical CD,” said Vincent Pluvinage, chief executive of Preview Systems Inc., which provides

secure technologies for recording companies to sell their music digitally through traditional retail

channels. 

“A huge asymmetry”

“But if you have a model in which Napster is just like a broadcaster, the big difference is (that)

the end user can store the file and replay it over and over again. You have a huge asymmetry

there in terms of royalties,” he said. 

More and more music companies are looking at subscriptions, where users would, for example,

pay a monthly fee to get access to a menu of songs, he said. 

There are many issues to be resolved before recording companies can arrive at a subscription

model, however, said Gerry Kearby, chief executive of Liquid Audio, which provides secure

technology to sell music digitally. 

To arrive at a subscription solution, each company would have to work out new contracts with

its artists, who for the most part do not have language covering an “all you can eat” file-sharing

service on the Internet, Kearby said. 

“The user experience unleashed by Napster and the intellectual property approval needed to

keep that experience at this time are mutually exclusive,” he said. 

Many within the recording industry are reluctantly agreeing that a solution needs to be found,

particularly after scores of users fled to previously lesser-known services to find free music in

the wake of the midweek injunction. 

The companies represented by the RIAA in the lawsuit include Seagram Co.’s Universal Music,

Bertelsmann AG’s BMG, Sony Corp.’s Sony Music Entertainment, Time Warner Inc.’s Warner

Music Group and EMI Group Plc. Time Warner is the parent company of CNN.com. 

Industry reacted slowly

The music industry partly created its own problem, experts say, by dragging its feet on digital

downloading. 

Before launching their own services, many recording companies have waited for a

multi-industry forum known as the Secure Digital Music Initiative to come up with a standard

for anti-copying technologies. 

But the SDMI has been dogged by delays. 

To date, EMI Digital Distribution is the first of the Big Five music companies to roll out a

somewhat aggressive service. This month, it offered about 100 albums and 100 singles from

artists ranging from Frank Sinatra to Pink Floyd. 

For its part, Napster maintains that its users are not infringing on copyrights but merely sharing

music for noncommercial purposes, while the recording industry primarily sees the swapping

as an infringement and a substitute for a sale. 

“We think Napster is entirely compatible with the record industry,” Barry said. “Napster users

are music’s biggest fans, and when people have access to more music, they go out and buy more

music. That’s got to be good for the recording industry.” 

Copyright 2000 Reuters. All rights reserved. This material may not be published, broadcast,

rewritten, or redistributed. 

Appeals court grants Napster reprieve

July 28, 2000

Web posted at: 6:01 p.m. EDT (2201 GMT)

SAN FRANCISCO (CNN) - The music can keep playing, for a while at least. 

The 9th U.S. Circuit Court of Appeals issued a stay Friday against a preliminary injunction that would have required that the popular, music-sharing Internet service Napster shut by midnight Friday (3 a.m. EDT). 

Napster is an Internet site that allows users to

upload and download recorded music. It claims

20 million users and hundreds of millions of

downloads this year. The recording industry and artists have sued Napster claiming the service

threatens the financial integrity of their business. 

A U.S. District Court in San Francisco had issued a preliminary injunction Wednesday against Napster, ordering it to to stop offering access to digital versions of songs whose copyrights are owned by the major labels. 

Following Wednesday’s order, Napster interim CEO Hank Barry gave a statement via Web cast on Napster’s Web site.

“Although we strongly and firmly disagree with the judge’s decision, we respect and understand the basis for it and we plan to comply,” Barry said Wednesday on the Napster Web site. “We’ll fight this in a variety of ways to keep the Napster community growing and strong.”

In its response filed with the 9th U.S. Circuit Court of Appeals, the recording industry said Napster’s claim that the court order would put it out of business are untrue and legally irrelevant. 

“Napster’s present attempt to delay this matter fits its pattern in this litigation. Its motion rests on mischaracterizations of both the evidentiary record and the District Court’s ruling, and on the fundamental fallacy that the injunction will cause Napster irreperable injury,” the response said. 

“Napster’s claim that the injunction would put it out of business is both untrue and legally irrelevant. The law does not permit a company deliberately built on copyright infringement to complain that its business will be devastated if it is forced to stop trafficking in pirated music.” 

In issuing the injunction, U.S. District Judge Marilyn Patel said Napster “is enjoined from causing, assisting, facilitating, copying, or otherwise distributing all copyrighted songs or musical compositions.”

“If you design a site designed to enable infringement, you can’t stand by and claim you don’t know what’s going on,” Patel said in response to Napster’s arguments in court.

Patel noted that 70 million people are expected to be using Napster by year’s end and said “what lures them is the infringing use.” 

Shortly after Patel’s decision, users flooded to the Napster Web site in a race to download free

music before the court order goes into effect. 

Industry: Napster an illegal online bazaar 

The Recording Industry Association of America sued Napster in December, accusing the San

Mateo, California-based company of encouraging an unrestrained, illegal, online bazaar. Time

Warner, parent company of CNN and CNN.com, is a member of RIAA. 

Napster argued that personal copying of music is protected by federal law. 

The Napster site allows computer users to upload and download prerecorded music. It claims 20 million users and hundreds of millions of downloads so far this year. 

Napster works as a clearinghouse—pointing users to computers where songs in the popular MP3 format can be downloaded. It and some of the other music-sharing services provide online directories to songs through central computers.

Others use distributed networks, in which each

logged-on user acts as a server. That enables

even more connections than directories with a

central server. 

The more than 100 central computers used by Napster made the company a clear target for the

lawsuit. However, the injunction is likely to have no effect on Gnutella and other decentralized

technologies in which song files are traded directly among a constantly changing collection of

computer users. 

Napster’s “MusicShare” software, Scour Exchange, iMesh and CuteMX update directories to songs via central servers. Gnutella and Freenet are programs that used the distributed system. 

Napster was designed to search only for shared MP3 files. Scour Exchange, iMesh and CuteMX can be used to search for audio, video and images. Gnutella and Freenet are “file agnostic” and can be used to share all file types.

Another free program, called Wrapster, allows any file to be disguised as an MP3 file and transmitted via Napster. 

All these programs are available on the Internet and are free to download and use. 

The case is A&M Records v. Napster.       

Swaps to outlive Napster

Web rife with Napster clones, but legit

companies seen wooing music lovers

By Staff Writer Franklin Paul

July 27, 2000: 7:07 p.m. ET

NEW YORK (CNNfn) - Napster may be down for the count, but as you read this, many thousands

of songs are being swapped on the Internet, and a ream of court orders couldn’t stop it, experts

say.

Deemed a tool that eases copyright infringement, Napster’s service could be shut down on Friday,

following a preliminary injunction ruling by U.S. District Judge Marilyn Hall on Wednesday in

California. Napster must stop distributing copyrighted music recordings until the recording industry’s

lawsuit against the company goes to trial.

But the reaction of some online music experts amounts to a collective “So what?”

“They’re already third-party Napster servers, that I can just point my Napster client (software) to some other server and I don’t have to use a server that’s run by Napster,” said Eric Scheirer, media and entertainment analyst for Forrester Research. “You just download a different (small software program) and go to a different site an you can essentially use the same Napster service you were using before.”

Moreover, industry analyst Mark Mooridian, of

Jupiter Communications in New York said

Napster’s existence is a moot point, since there

are already many applications available to take

its place. Napster clones will remain up and running, and names like Gnutella, Freenet, and Hotline

are software options well known to the online file sharing community. 

“That kind of software is so easy to generate and its even more distributed than Napster is,” he

said. “You can’t stop that phenomenon; you can only hope to keep it not-so-mainstream.”

The free exchange of music, and other types of entertainment and intellectual property, is here to

stay, they say, even if the recording industry, which brought the suit against Napster, eliminates

what is believed to be the most popular and easy-to-use music exchange system.

Where do 20 million Napster users go now?

So what happens now to some 20 million Napster users, who have tasted the ability to pluck any

song they desire, whenever they want, for free?

Will they wait as a tiny stock of songs trickle onto the Internet from the recording industry—for a

price—or will they seek out other techniques?

Some market watchers suggest that as you read this, there’s a free-for-all going on in the software

community as programmers - novice and professional - conjure new code that lets users swap

songs for free, improving on Napster’s user-friendly interface, but without its centralized system.

That’s important, because if there is no central target, no clearinghouse for he distribution of music,

then no real remedy exists for stopping the exchange of pirated music.

Unlike Napster, Gnutella cannot be unplugged, unless one imagines copyright holders taking one

of two unlikely approaches: switching off the entire Internet; or pursuing legal action against

millions of individuals - that is, if one can locate violators on the vast global network that’s called the

Internet.

On the other hand, there is a contingent of users who may have picked up today’s newspaper and

realized that swapping music files was an abuse of copyright. Those citizens might seek out more

legitimate means for getting music over the Web.

Choices abound, though one’s power to select exactly what one hears is much more narrow than on Napster, and cost becomes a factor. For example, EMusic.com on Monday introduced a subscription service, where enthusiasts can download their fill of available songs from popular artist for less than $20 a month.

Other companies, which unlike Napster have signed usage agreement with the major recording

labels, will allow users to keep songs in “lockers” so that they can access the tunes from any

computer. In addition, hundreds of radio stations, both local and those built around genres, stream

their signal for free.

All of these players are expected to trumpet their existence in coming months as online consumers

look for “the next Napster.”

“I see this as a major opportunity within this month-or-two-month period of confusion, for legitimate

services like EMusic.com or Myplay.com to really say, ‘Can’t use Napster anymore? Come with us,’”

suggested Forrester’s Scheirer. “They want to attract those consumers before they figure out how

to use Gnutella,” said Scheirer, noting that so far Gnutella is somewhat harder to use.

For most, it’s music business as usual

For all the water cooler talk about online music distribution and Napster, the truth is that for the

foreseeable future consumers will continue to hear music primarily on the radio, and buy physical

disks at brick-and-mortar or online retailers - just like they do now.

According to a recent study by Jupiter Communications, in 2005 sales of disks purchased online

and shipped by mail to buyers will reach $3.8 billion, far larger than sales of music subscription

services, which will account for $980 million in 2005, and a la carte download music, which will grow

to $531 million.

Still, the download phenomenon is sexy because of its high growth potential - remember, when

Sheryl Crow debuted in 1995, there was virtually no download business to speak of.

The recording industry, busy developing security assurances and going after foes like Napster and

Scour.com, has moved slowly to make available its vault of millions of songs. But Napster’s rapid

growth made clear the existing demand for online music, and lights a fire underneath the industry

to meet that demand—before someone else does.

“In terms of major label content, it’s going to come around,” said Mooridian. “They now are in a

position where they are pretty much forced to act, because there are so many more alternatives

that are coming, which are more and more convenient.

“They can’t not react to that,” he added. “Otherwise they end up doing way more damage then

they ever hope to prevent.”

Studies have shown that consumers are willing to pay for music distributed online, but try as they

might, most struggle to locate the songs they seek, from oldies that may be unavailable at retail to

some of today’s hottest chart toppers.

Some labels have already begun to offer digital versions of their songs for download. Sony Music

Entertainment, for example, sells digital downloads on its Web site of artists, such as Billy Joel, and

Lauren Hill.

EMI Group this week released 100 albums for digital download this week by artists such as Frank

Sinatra, Snoop Dogg and Bonnie Raitt through Microsoft Corp.’s Windows Media Player.

Artists sees both sides in Napster debate 

The debate rages over who is most harmed by the free exchange of music on the Internet. Some

recording artists say Napster-style song swapping is nothing short of thievery. Others see song

sharing as a boon to record sales and incentive for listeners to attend concerts and buy T-shirts.

Still others are torn, and hope that a fair system that satisfies both artists and consumers is worked

out soon.

“I’m very much in favor of the technology of what Napster does—the ability to expose music to as

many people as possible,” said James “Jimmy Jam” Harris III, a former member of the funk group

The Time, and co-writer and producer of recordings that have sold more than 100 million copies.

“However, I also feel that music is very valuable, that it is an asset,” he told CNNfn.com from

Minneapolis. “The publishing (rights) that I own is what I hope to give to my kids; it is my legacy.”

Publishing rights are often called the “gift that keeps on giving” by songwriters, whose fame comes

not on the cover of glossy pop-culture magazines, but in royalty paid to the rights holder for their

life-plus 75 years.

Radio stations, restaurants and other venues pay

those rights, unbeknownst to the average listener.

The recording industry came after online services like Napster and MP3.com for making songs available without acquiring any rights. MP3.com has reached agreement with some record labels.

A self-proclaimed technology enthusiast, Jimmy Jam said he doesn’t fault consumers for wanting to get music for free, but notes that there is value and cost involved in the creation and production of music, and insists that money must be generated somewhere in the download scheme.

“Somehow, fans think that the artists being greedy—I don’t think anybody is saying that the

consumer should pay to swap files or download music,” said Jimmy Jam, a Grammy award winner

who, with partner Terry Lewis, has crafted hits songs for myriad artists including Janet Jackson,

Boyz II Men, Jon Secada and Rod Stewart.

“But somebody has to pay,” he said. “I am very much into protecting the right of songwriters and

musicians and publishers. It’s a wonderful technology and we need to get a way to make it work for

everyone.”

Whatever the result, Forrester’s Scheirer suggests that any such agreement won’t involve Napster

Inc., which in its year of operation has yet to generate revenue and functions without a concrete

business model.

“I’ve never thought that Napster had any real promise as a company,” he said. “Maybe this (court

decision) is the harbinger of a quick painless death rather than a slow lingering death.”

Napster seeking to block order shutting down online

music service

From CNN’s Greg Lefevre

July 27, 2000

Web posted at: 10:11 a.m. EDT (1411 GMT)

SAN FRANCISCO (CNN) -- The online music swapping service Napster plans to file an appeal in a federal appeals court Thursday, seeking to block a district judge’s order that would essentially shut Napster down.

A judge issued a preliminary injunction Wednesday against the online music service Napster, ordering it to stop distributing copyrighted songs.

Judge Marilyn Patel said Napster “is enjoined from causing, assisting, facilitating, copying, or

otherwise distributing all copyrighted songs or musical compositions.”

The preliminary injunction goes into effect Saturday 3 a.m. EDT. 

In a live Web cast following the court decision, Napster CEO Hank Barry said the company will ask an appeals court Thursday to issue a stay of the injunction.

“Although we strongly and firmly disagree with the judge’s decision, we respect and understand the basis for it and we plan to comply,” Barry said on the Napster Web site. “We’ll fight this in a variety of ways to keep the Napster community growing and strong.”

In a two and a half hour hearing, the judge asked Napster attorney David Boies, isn’t copying and distributing “the guts of what Napster is all about?” He added, “piracy was up in their minds.”

As to Napster’s contention that it did not know piracy was taking place, a visibly upset Patel replied, “If you design a site designed to enable infringement, you can’t stand by and claim you don’t know what’s going on.”

The case is A&M Records v. Napster. It is combined with a case by famed 1960s songwriter Jerry Leiber.

Napster is an Internet site that allows PC users to upload and download pre-recorded music. It claims 20 million users and hundreds of millions of downloads so far this year.

The music industry claims Napster has turned it into a non-profit institution. 

Napster attorneys cited a court decision for Sony, in which people are allowed to record television programs for personal use. But the judge said it is a weak case for “personal use,” when the site is designed to distribute music to millions of users.

The case will go to trial later this year.

Napster shutdown seen as potential boon for

competitors

July 27, 2000

Web posted at: 5:50 a.m. EDT (0950 GMT)

SAN FRANCISCO (CNN) -- Soon after the decision was handed down, users began swarming

the Napster Web site to download as many free tunes as they can before a judge’s order shuts

the musical pipeline down. 

One Napster user, Cary Miller, said he had never seen so many people on the service as were

there Wednesday night, after U.S. District Judge Marilyn Hall Patel issued a preliminary

injunction ordering Napster to stop distributing copyrighted music recordings until the

recording industry’s lawsuit against the company goes to trial. 

The order is set to take effect at midnight Friday (3 a.m. EDT Saturday), but Napster plans to

file an appeal Thursday. 

“It’s only going to get worse and drive people to things like Gnutella,” said Miller, referring to one of several other Internet music-sharing services that will—for now at, least -- remain in operation. 

Another Napster user, writing under the name Enfrost, concurred: “It’s not so bad shutting it down. After all, there are tons of other places to get MP3s.” An MP3 is a type of computer sound file that can be downloaded. 

Other music-sharing services that could benefit from a Napster shutdown include Gnutella, Freenet, Scour Exchange, iMesh and CuteMX. One service, Audiofind, responded to news of the injunction by posting the message “BYE BYE NAPSTER!!” on its Web site. 

In a live Webcast following the court decision, Napster CEO Hank Barry said the company would ask an appeals court Thursday to issue a stay of the injunction. 

“Although we strongly and firmly disagree with the judge’s decision, we respect and understand the basis for it and we plan to comply,” Barry said on the Napster Web site. “We’ll fight this in a variety of ways to keep the Napster community growing and strong.” 

Recording industry wins battle; could be

losing war

Legal experts praised the decision, while acknowledging that the technology will be hard to regulate. 

“Well, I think the decision was probably the correct one. It substantiates a line of decisions the courts have had over what would be a fair use or not over copyrighted material,” Jonathan Rosenoer of PricewaterhouseCoopers told CNNfn. 

However, copyright attorney Brian Mudge said the recording industry “may be losing the war overall against technology” despite winning this particular battle. “This is a bargaining chip,” he said of the injunction against Napster. 

Whether or not the recording industry continues to win lawsuit after lawsuit, the real challenge is to find a way to use the technology to its advantage, through licensing or subscriptions, experts said. 

“Today’s ruling is not the death of peer-to-peer networks,

but a call to resolve how this runaway success will work

with existing copyright and intellectual property,” said Bill

Bales, chief executive for AppleSoup, an Internet start-up working to produce a new

peer-to-peer network. 

Indeed, the record companies must find a solution before their consumers get too used to free

music, experts say. 

Judge: Napster ‘all about’ infringement

In her decision, Judge Patel ruled that Napster “is enjoined from causing, assisting, facilitating,

copying, or otherwise distributing all copyrighted songs or musical compositions.” 

In a 2 1/2-hour hearing, the judge asked Napster attorney David Boies whether copying and distributing constitutes “the guts of what Napster is all about?” 

Judge Patel noted that 70 million people are expected to be using Napster by year’s end and said “what lures them is the infringing use.” 

The Recording Industry Association of

America sued Napster in December, accusing

the San Mateo, California-based company of encouraging an unrestrained, illegal, online bazaar. 

Napster argued that personal copying of music is protected by federal law. 

The company contended that it did not know piracy was taking place. But a visibly upset

Judge Patel replied: “If you design a site designed to enable infringement, you can’t stand by and

claim you don’t know what’s going on.” 

Other services not affected by injunction

The Napster site allows computer users to upload and download prerecorded music. It claims

20 million users and hundreds of millions of downloads so far this year. 

Napster works as a clearinghouse—pointing users to computers where songs in the popular

MP3 format can be downloaded. It and some of the other music-sharing services provide online

directories to songs through central computers. Others use distributed networks, in which each

logged-on user acts as a server. That enables even more connections than directories with a

central server. 

The more than 100 central computers used by Napster made the company a clear target for the

lawsuit. However, the injunction is likely to have no effect on Gnutella and other decentralized

technologies in which song files are traded directly among a constantly changing collection of

computer users. 

Napster’s “MusicShare” software, Scour Exchange, iMesh and CuteMX update directories to

songs via central servers. Gnutella and Freenet are programs that used the distributed system. 

Napster was designed to search only for shared MP3 files. Scour Exchange, iMesh and

CuteMX can be used to search for audio, video and images. Gnutella and Freenet are “file

agnostic” and can be used to share all file types. 

Another free program, called Wrapster, allows any file to be disguised as an MP3 file and

transmitted via Napster. 

All these programs are available on the Internet and are free to download and use. 

Another service not likely to be affected by the judge’s ruling is iCAST, which gets permission

from artists before distributing their recordings. For example, iCAST is offering a free song for

fans of The Cure, available when users insert any CD by the British band into their computers

to verify that they are fans. The download is an exclusive for iCAST, through a deal with the

band’s label.

VCRs may help Napster’s legal fight

July 26, 2000

Web posted at: 9:59 p.m. EDT (0159 GMT)

by Sam Costello

(IDG) -- “There’s a period of instability with the introduction of any new technology, (when) no one really knows how the market is going to go and no one knows if the market will be restructured,” said Patricia Zimmermann, author and professor at Ithaca College in Ithaca, New York, discussing the impact of new media technologies. 

She’s talking about the VCR (video cassette recorder) and the lawsuit the Motion Picture

Association of America (MPAA) filed against Sony to ban its predecessor, the Sony Betamax,

in the early 1980s, but she might as well be talking about the Internet age. 

Take, for example, the trial of Napster, scheduled to begin in a U.S. District Court courtroom Wednesday, with the MP3-sharing company defending itself against the Recording Industry Association of America’s charge that it is infringing RIAA members’ copyrights. 

The similarities between the two cases are not lost on

Napster, according to Eric Scheirer, a media and entertainment industry analyst with Forrester

Research in Boston, Massachusetts. 

“The similarity in the court of public opinion that Napster is going for is that the film industry

hated the VCR, hated Betamax, they wanted to wipe it out but it turned out to make them a lot

of money,” Scheirer said. “That’s an analogy they’re trying to make.”

It’s not a widely accepted analogy, however. First, Hollywood was only briefly opposed to the VCR, according to Zimmermann. 

“There is a mythology about Hollywood: that it is technophobic and sees any technological innovation or convergence as a market threat,” she said. Rather, Hollywood “has been an industry characterized by an interest and economic incentive for technological innovation.” 

Steve Fabrizio, a representative of the RIAA, asserted that Napster is not the same, legally, as the VCR, due to its status as a service, rather than an “article of commerce,” a product. 

It is the legal issues, more so than the analogies, which complicate this case. Both Napster and the RIAA intend to rely on the same Supreme Court decision, that of 1984’s Sony vs. Universal, which legalized the Betamax. 

According to Napster, in that case the court held that a technology must be “merely... capable of substantial noninfringing uses” in order to be protected by law.  Napster argues that its service is capable of such uses, and thus should be protected. 

The RIAA’s Fabrizio sees things differently, however. “There are no substantial noninfringing

uses of Napster. Napster has not even proffered to the court a hypothetical, future capability

that would be noninfringing,” he said. 

Copyright infringement, particularly two subsets of it, contributory and vicarious infringement,

form the basis of the RIAA’s complaint. According to the RIAA’s preliminary injunction

motion, a party is guilty of contributory infringement when they, “with the knowledge on the

infringing activity, (induce), (cause), or materially (contribute) to the infringing conduct of

another.” 

Vicarious infringement, on the other hand, is determined when the party in question “has the

right and ability to supervise the infringing activity and also has a direct financial interest in

such activities.” 

It is in answering these charges that Napster must rely on the Sony decision. If a technology

can be found to have “substantial noninfringing uses,” said Peter Jaszi, a law professor at the

Washington College of Law at American University in Washington, D.C., then the company

cannot be held liable as a contributory infringer. 

The fulcrum upon which this defense rests, according to Jaszi, is the definition of “substantial,”

noting that there is no clear precedent that can be applied here. The doctrine of substantial

similarity in product appearance has a very low standard for determining infringement, but

courts may be hesitant to extend that ruling into a distinctly different area of copyright law, he

said. 

Further, the Sony case offers no guidance on this point, he said, because once it had been

established that home recording for the purpose of time-shifting—the recording of programs to

simply watch at a later date; the use found to be most prevalent at the time—was a fair use, the

issue of contributory infringement was settled. 

Therefore, “after all of the technical issues are stripped away, this is a fair use case,” Jaszi said. 

Fair use—the legal doctrine which allows private, noncommercial recording, as well as limited

quotations of written works and the like—is a particularly controversial issue in the Napster

case, with both sides claiming it allows vastly different uses. 

However, this is not a sign of misunderstanding or poorly worded laws, says Mark Fischer, a

new media attorney with the Boston, Massachusetts firm, Palmer, Dodge. 

“Fair use law in the United States is a set of flexible standards,” he said. “There is no rule

book... where you can plug in the parameters. The law does not provide certainty, but the good

part is that when (new technologies) come along the law can try to apply flexible standards.” 

Jaszi agreed, adding that fair use is “not a legal doctrine which lends itself to hard precedents”

and is designed to be both fact and context sensitive. As such, “sometimes activities that would

be technically regarded as infringing copyright are treated as privileged, because overall, they are

more socially or economically desirable,” Jaszi said. 

Napster Interim Chief Executive Officer Hank Barry said his company offers just such a service

which should be protected under the Sony doctrine. “Just because it might also be used for uses

that would be infringing, it doesn’t make any sense to snuff out that technology,” Barry said. 

But the MP3-trading that Napster facilitates transgresses the bounds of such fair use

protections, according to Fischer. 

“Fair use should not apply to Napster because of the worldwide distribution to so many users.

That goes beyond a fair use,” he said. “Fair use here is a question of scalability. If you make a

tape of your favorite songs for yourself or your friends, that’s very small. The problem is, with

Napster, people think the same way but they’re making copies available to the whole world.” 

However, under the Audio Home Recording Act, the 1992 law in which U.S. Congress

specifically authorized private, noncommercial sharing, Barry argued that “Congress meant to

immunize both analog and digital noncommercial, one-to-one sharing.” 

Napster users “have an absolute right to make noncommercial copies on one-to-one basis,”

Barry said. 

Even when it was just a single, physical tape that might go to a single, physical friend—in the

case of the VCR, for instance, industry trade groups took a hard stance. 

“The VCR is to the American film producer and the American public as the Boston Strangler (a

serial killer of the time) is to the woman alone,” said Jack Valenti, president of the MPAA, the

group which sued Sony over the Betamax. 

And the rhetoric hasn’t been much toned down since. In a recent speech, Edgar Bronfman,

chairman of Seagram, the parent company of Universal Studios, likened Napster to the former

Soviet Union and said that it “(takes) advantage of each person’s least admirable qualities,” and

“(holds) fairness in contempt, (and devalues) and (demeans) the labor and genius of others.” 

Napster’s Barry takes issue with Bronfman. “There’s absolutely a deep respect for copyright

within every person in the Napster community,” he said. “The idea that Napster doesn’t

respect copyright is just flat-out wrong.” 

Be that as it may, even if Judge Marilyn Patel decides in Napster’s favor, problems will still

await the company. 

Forrester’s Scheirer believes that a court victory for Napster would “mean nothing” for the

company. 

Napster “doesn’t have much of a chance at succeeding as a company,” he said. “They don’t have

much opportunity to construct a viable business model around their business as it’s presently

constituted... there’s no opportunity to monetize what they’re doing.” 

The case, “is almost irrelevant,” he said. “Even if they win, they’re not going to be a successful

business and, even if they lose, the technology is going to stay around.” 

While not as negative about Napster’s prospects, Fischer too believes that the RIAA will

achieve its ends no matter what the decision. “If products like Napster are supported by law,

the RIAA and MPAA will be successful in amending the copyright law,” he said. 

However, neither Scheirer nor Fischer think that a recording industry victory will mean an end

to Napster. 

“This kind of technology is such a fundamental part of the Internet that to try to have a blanket

ban against all technology like this is essentially saying people on the Internet can’t exchange

files with each other,” Scheirer said. “You just can’t do that.” 

No matter what the outcome of the trial, Fischer feels that copyright laws will have to amended

to incorporate new, Napster-like technologies while still compensating copyright holders. 

“We’re training generations of (people) to love getting music and content over the Internet and

training to think of it as a public utility, like water: free or virtually free,” he said. “I don’t think

we’re going to change basic behavior.” 

Napster, and other peer-to-peer file-sharing technologies, will eventually become central

components of the music business, most of the interviewees for this piece agreed. 

Record companies “will seek... some system in which the operators of the technologies

voluntarily seek licensing arrangements with respect to the music transmitted,” American

University’s Jaszi said. 

Analysts believe that technologies such as digital rights management or subscription-based

download services await future digital music consumers. However, not everyone is so sure

whether central bodies, such as record companies or the RIAA, will continue to play as a major

role in future as they do at present. 

“Ultimately, the big question from the industry’s perspective will be when the artists have total

control and the ability to distribute their music and don’t need the record companies any more,”

said Jonathan Tankel, an associate professor of communication at Indiana University Purdue

University Fort Wayne in Indiana. 

As the artists become more savvy, there is the possibility of a democratization of the industry

where the recording companies could become obsolete. As such, the record companies “have

bigger problems than Napster, but this is the one that’s in front of them,” Tankel said.

Internet music debate moves to Washington

May 24, 2000

Web posted at: 9:57 a.m. EST (1357 GMT)

In this story: 

Artists join fight

Internet changing industry

Napster tip of iceberg

ATLANTA (CNN) -- The debate over the Internet’s role in the music industry is shifting from the courts to Congress Wednesday aslawmakers hold hearings on controversial online music services such as Napster.

The House Committee on Small Business plans to discuss the new market possibilities for small music labels and entrepreneurs created by the Internet. The 34-member panel is expected to hear from rap pioneer Chuck D. and Tommy Boy Records founder Tom Silverman.

The hearings are expected to touch on Napster, MP3.com and other services that provide users with a hub of central computer servers to which they connect and share MP3’s high-quality digital recordings of songs. 

Napster has about 10 million registered users, and some artists say it gives them a new way to reach audiences.  Chuck D. is a strong supporter of the site and the rap metal band Limp Bizkit has signed a $2 million deal to let Napster sponsor its tour.

However, many people in the recording industry think the San Mateo, California, company promotes piracy by allowing its users to exchange copyrighted songs without permission.

The Recording Industry Association of America (RIAA) is suing Napster, claiming it allows users to make illegal copies of copyrighted songs. It is seeking an injunction against the service and damages for lost revenue from thousands of songs it says were pirated through Napster’s program. The RIAA represents major record labels, including Warner Bros., which is owned by Time Warner, the parent company of CNN.com. 

Napster contends that because it does not directly provide the copyrighted music, its service is legal and protected by section 512(a) of the Digital Millennium Copyright Act.

That portion of the two-year-old law loosely says that a company that provides Internet services cannot be held responsible for what passes through those services.

However, U.S. District Judge Marilyn Hall Patel rejected that argument on May 5, ruling that Napster was not entitled to a “safe harbor” because it “does not transmit, route or provide connections for allegedly infringing material through its system.”

The judge has not ruled on whether Napster is liable for its users’ private non-commercial use.

Neither Napster, nor the RIAA are scheduled to testify at Wednesday’s hearings.

Artists join fight

Napster is also facing separate lawsuits from artists. The

heavy metal band Metallica filed the first federal lawsuit against the company on April 13,

accusing it of copyright infringement and racketeering. Three universities that allowed students

to access Napster through their servers were also named but were dropped from the lawsuit

after restricting access to the site.

Metallica has demanded that Napster cut off users who illegally trade the band’s songs. Lars

Ulrich, the band’s drummer, and Howard King, Metallica’s attorney, hand-delivered 60,000

pages containing the screen names of about 335,000 people the band says have been trading its

songs online.

Ulrich compared the song swapping to shoplifting.

“If they want to steal Metallica’s music, instead of hiding behind their computers in their

bedrooms and dorm rooms, then just go down to Tower Records and grab them off the

shelves,” Ulrich said.

Napster said it removed the users, but will reinstate those who were named incorrectly. The

company said it has received notice from more than 30,000 users claiming they were

misidentified.

Those users’ accounts will be restored unless Metallica takes legal action against them

individually.

Rap star Dr. Dre also filed a federal lawsuit after Napster said it could not remove his work

from its service. He is asking the court to shut down Napster and award damages of $100,000

per illegally copied work. The suit says that could add up to almost $10 million.

Internet changing industry

The legal controversy surrounding Napster is not scaring away investors. On Monday, the

9-month-old company announced it had lined up $15 million in new investments from a venture

capital firm.

The recording industry is working to use the Internet music services to promote its artists, even

as it is suing to block unauthorized use of its songs. 

A federal judge ruled in April that MP3.com was liable for violating copyright laws by allowing

users to download copyright-protected songs. The RIAA had asked for $150,000 for each

violation, which could amount to billions of dollars.

Less than a month later, MP3.com reached a licensing agreement with Broadcast Music Inc.

(BMI) that will allow MP3.com to offer potentially 45 million songs from BMI on its site.

Napster tip of iceberg

The popularity of Napster has led to a flood of similar services. Some have reached licensing

agreements with record companies or restricted access so that MP3s can only be stored for

personal use.

One program, Gnutella, may be beyond the reach of the record industry’s lawyers. The program

works like Napster but is not maintained by a central server. Users set up their own networks

that can span thousands of systems around the world. There is no supply base, central

headquarters or chain of command for the industry to target.

“The only way to stop [Gnutella] is to turn off the Internet,” said WiredPlanet CEO Thomas

Hale.

CNNfn Staff Writer Franklin Paul, The Associated Press, and IDG.net contributed to this report.

Judge explains his ruling against MP3

May 8, 2000

Web posted at: 9:23 a.m. EDT (1323 GMT)

by Lessley Anderson

(IDG) -- Six days after handing down a partial-summary judgment holding MP3.com guilty of copyright violation against the recording industry, N.Y. District Judge Jed Rakoff has issued a 10-page statement explaining his decision. 

“The complex marvels of cyberspatial

communication may create difficult legal issues,” Rakoff said, “but not in this case.” 

The judge’s ruling came in response to the recording

industry’s successful legal attack against MP3.com’s

personalized service, My.MP3.com. With software called

Beam-it, My.MP3.com subscribers can pop a physical CD

into their disc drives and have digital copies instantly appear in their music collections. 

MP3.com gets the digital copy from its database of 80,000 predigitized CDs, many of which

belong to the major music labels. The record companies allege that copying and distributing

their CDs is unlawful. 

In his report, Rakoff dismissed MP3.com’s claim that giving the consumer a digital version of a CD was simply a “functional equivalent” of storing user CDs for members. 

“In actuality, the defendant is re-playing for the subscribers converted versions of the recordings it copied, without authorization from the plaintiff’s copyrighted CDs,” Rakoff wrote. 

Rakoff also disagreed with MP3.com’s contention that copying the CDs from its database is permissible under the fair-use doctrine, which sometimes is used to justify the reproduction of copyrighted works or portions of those works for special circumstances, like education.  The fact that MP3.com copied works in their entirety for commercial purposes, wrote Rakoff, ruled out application of the fair-use doctrine. 

MP3.com President Robin Richards said the judge’s opinions came as no surprise. After last week’s ruling, Richards said, he knew what to expect. 

“The mood continues to be strong here,” says Richards.

“We haven’t lost anybody due to resignation.” 

He maintains that MP3.com will try to negotiate a settlement with the recording industry. 

“We’ll work our way through this,” Richards said. 

RIAA CEO talks about legal proceedings against MP3.com and Napster

May 3, 2000

Web posted at: 9:15 a.m. EDT (1315 GMT)

by Julene Snyder

(IDG) -- Friday brought the bombshell that the Recording Industry Association of America had won a lawsuit charging MP3.com (MPPP) , based in San Diego, with copyright infringement for its My.MP3.com and “Beam-it” services, which allow consumers to access a database of tens of thousands of recordings and play them for free, so long as they can prove they own the CD in question. 

The damages that could be levied against MP3.com could reach into billions of dollars and shut

the company down, a scenario that was not lost on nervous MP3.com stockholders, who sent

the stock plunging 40 percent the day of the ruling. It rallied a bit to close at $8.41 on the

Nasdaq on Monday.

RIAA CEO Hilary Rosen spoke with The Industry Standard Tuesday about the organization’s goals, and talked a bit ö but just a bit ö about the legal proceedings leveled against MP3.com.

The Industry Standard: For those unfamiliar with the case, what’s the crux of the MP3.com

lawsuit?

Hilary Rosen: The issue was that they created a new business service essentially without

licensing the products that they were offering to their customers. 

IS: Did they ever attempt to get permission to distribute this music online? 

HR: No. 

IS: Were you in the courtroom when the decision came down? 

HR: No. It was actually a phone call with the judge on Friday. 

IS: What was your reaction? 

HR: I was pleased. 

IS: You didn’t jump up out of your chair and yell, “Hooray”? 

HR: No. This has obviously been a very public issue.

There’s certainly no glee for me in winning cases like this.  MP3.com has pushed the envelope too far in terms of doing a business that was unlicensed. But I think that, actually, the idea of finding new alternative ways to promote sales and promote music is exactly where everybody is heading. I expect this now to be resolved amiably. 

IS: So there’s truth to reports that settlement talks are under way right now? 

HR: There are settlement talks under way. MP3.com is talking individually to the record

companies about licensing. Any licensing decisions are made individually by the record

companies, whereas we are really only collectively discussing the settlement of the case. 

IS: To move on to the Napster case, what’s the crux of the lawsuit and what’s due to happen

next with that? 

HR: Overall, the focus of all of RIAA’s enforcement activities is really constantly and solely

geared toward facilitating the legitimate music market. So the level of antipiracy work that we

do ö in terms of shutting down unauthorized FTP sites or other kinds of places, to making sure

that significant players have licenses, to encouraging alternative-business scenarios like Napster

to consider the creative implications ö it’s all really geared toward not stopping the progress,

but fostering a legitimate business and allowing those entrepreneurs that are doing it in a

legitimate marketplace to have a shot. So Napster is just one of those cases, and it’s obviously a

highly customer-service-oriented, free-music distribution system. We and many other people

think that they are knowingly and deliberately engaging in willful infringement. 

IS: What do you think about the “music is free” movement? 

HR: Everything should be free in a perfect world. We’ve done a lot of focus groups, and there’s

no question in my mind that although everyone wants music to be free, no one really expects

that it was free to make. Or that it should be free over the long term. I think that people

understand the consequences of that statement. 

IS: I’ve read articles that have said that the music industry can’t win the war against illegally

distributed music. Do you even see it as a war? 

HR: I don’t think it’s a war. I never lose sight of the fact that the people who are the most

aggressive downloaders of free or unauthorized music are the biggest music fans. Those are the

people who support the legitimate-music market, who buy the records, buy the concert tickets,

buy the T-shirts. That’s very important to the artists and to the record companies. So we have

to do two things: We have to be aggressive about enforcing our rights, but we also have to get

out there with the music that they like in an easy-to-use, customer-friendly way, with value

added above and beyond what they can find on an FTP site. I think that there are a lot of sites

that are doing that, and I think you’ll see a lot more, especially when the majors come in and do

that in a more significant way. 

IS: What music do you listen to? 

HR: I listen to everything from Prince to Melissa Etheridge to funk and country. I go all over

the map. 

IS: What do you wish that people would ask you about? I imagine you’ve been doing a lot of

interviews lately. 

HR: People have asked me if I feel like I’m always under attack. I guess the answer is that I

don’t. I don’t really take it personally. We’re in the midst of a very exciting revolution that has

energized people, both from a business-model standpoint and a music standpoint, that haven’t

been energized before. I feel really lucky to be here at this place at this time. 

Analysis: Why the RIAA sued MP3.com 

January 26, 2000

Web posted at: 1:41 p.m. EST (1841 GMT)

by Michael Learmonth 

(IDG) -- From the start, MP3.com’s Instant Listening Service and Beam-it utilities were controversial. Friday, the other shoe dropped. 

As expected, the Recording Institute Association of America, or RIAA, filed suit against MP3.com, alleging that the utilities constitute a “blatant infringement” of copyright laws. 

“The foundation on which these services are built

is an unauthorized digital archive of the most valuable copyrighted recordings in the world,” says

RIAA general counsel Cary Sherman in a statement. “Frankly, it’s astonishing that a

publicly-traded company would behave so recklessly.” 

MP3.com’s Instant Listening Service and Beam-it were

introduced on January 12. The services were billed as new

technologies that allowed consumers to “listen to their

music anywhere, anytime.” When an MP3.com customer

buys a CD online through an MP3.com partner, the CD’s songs can be transferred immediately

into the customer’s on-site account at My.mp3.com. Similarly, the Beam-it service allows a

consumer to put an already-owned CD into a computer’s disk drive, have the CD recognized and

its songs transferred into their account 

“What is truly exciting is that once you own a CD, it can be listened to anywhere in the world through MP3.com,” MP3.com chairman Michael Robertson said when the service was introduced. “Not only will music fans be able to listen to their own CD collection on a standard PC, but they will also be able to listen to them through the wide assortment of new Internet appliances that are being developed for the market.” 

Copying on site

To accomplish this feat, MP3.com bought 40,000 CDs, translated each CD’s tracks into MP3 format, and created a database. The copies transferred into customers’ accounts actually come from the database on MP3.com’s servers, not from recordings individually owned by consumers. 

This is what’s problematic to the RIAA and copyright advocates. The Copyright Act of 1971 prohibits anyone but the copyright owner from making a copy of a recording. An exception to that law was created by Congress in the Audio Home Recording Act of 1992, which prevented consumers from being sued by record companies for making copies of recordings for their own use. 

“The copy was made by MP3.com, not by the

consumer,” notes Lon Sobel, editor of Entertainment

Law Reporter. “I couldn’t imagine how they thought that what it was doing was legal.” 

MP3.com sticks by its guns

MP3.com’s Robertson said in a statement that his company plans to fight the complaint. 

“On behalf of consumers, we are disappointed that the positive benefits and security features of

our newly upgraded My.MP3.com service are misunderstood by some people in the music

industry,” said Robertson. “My.MP3.com provides more choices for consumers to do what they

want with the music they already own. Our technology also enables artists to communicate

directly with their fan base. We believe My.MP3.com will stimulate CD sales and be a financial

boon for the music industry overall.”

MP3.com lets users store their music

online 

January 12, 2000

Web posted at: 11:45 a.m. EST (1645 GMT)

by Mary Lisbeth D’Amico 

(IDG) -- Online music provider MP3.com today said it has enhanced its site with a new service that lets users store and then listen to their own CDs whenever they are connected to the Internet. 

Now available for free testing, the company’s My.MP3.com service now has features that allow users to store CDs as digital music files in their online accounts, the company said in a statement. 

Users can listen to the stored files either from a PC or from a wireless Internet device such as a

mobile phone or other connected handhelds. 

A feature called Instant Listening lets users who purchase

CDs from participating online retailers immediately store and

then listen to the CDs in an Internet-based MP3.com account, according to the statement. The

participating music “e-tailers” are Junglejeff.com, Duffelbag.com and Cheap-CDs.com. 

Another feature, called Beam-it, lets users do the same

things with CDs they already own. Users download the

appropriate software, then put their CD into their PC, where the music is automatically uploaded and then stored as a digital music file in their MP3 account. 

Beam-it uses software that also verifies the identity of the

user, MP3.com said. Users can then customize play lists

of the tunes they store in their account. 

The recording industry is less than happy with the

current state of online music distribution. However,

MP3 sees its move as boosting CD sales, as users store

files of CDs they have already purchased. It called the

move an attempt to “bridge the interests of artists, recording labels and consumers.” 

MP3.com’s Web site contains 250,000 songs from more

than 40,000 artists that users already download for listening to on their PCs or in MP3 players. 

Mary Lisbeth D’Amico is Munich correspondent for the

IDG News Service.

Studios sue MP3 startup Napster 

December 9, 1999

Web posted at: 10:44 a.m. EST (1544 GMT)

by Jack McCarthy 

(IDG) -- The music industry’s trade group has sued a small startup company, alleging it is operating as a “haven” for music piracy on the Internet by making illegal copies of MP3 files freely available. 

The Recording Industry Association of America (RIAA), in a lawsuit filed this week in the U.S.  District Court in Northern California, accused Napster Inc. of violating federal and state laws through “contributory and vicarious copyright infringement,” the RIAA said in a statement issued Wednesday. 

“Napster is about facilitating piracy, and trying to build a business on the backs of artists and

copyright owners,” Cary Sherman, senior executive vice president and general counsel for the

RIAA, said in the statement. 

Some recording artists and managers also criticized Napster. “It is the single most insidious Web site I’ve ever seen,” Ron Stone, of Gold Mountain Management, which represents Bonnie Raitt and other singers, said in the statement. 

Napster software allows users to log onto its servers and make their personal MP3 collections

available for download by other users. The services “enable and encourage Napster users to

download millions of pirated songs as well as make available their own music library for others

to copy,” the RIAA said. 

MP3, short for the Moving Picture Experts Group Audio Layer 3, is an audio data compression

format that allows users to send music files over the Internet. 

The RIAA has fought the pirated use of MP3 files and has been active in the establishment of a

group to set standards for digital compression that ensures copyright protection. 

“Litigation is never our first choice,” Sherman said in the statement. “After a random sampling of thousands of recordings available on Napster revealed the overwhelming majority of recordings Napster was making available were pirated, we contacted the company a number of times, including in writing. But the same recordings we advised Napster were infringing then, are still available today.” 

However, Napster Chief Executive Officer Eileen Richardson today said there had been recent negotiations. “We spent the last 10 days writing letters back and forth through our lawyers trying to agree on ground rules for settlement negotiations,” Richardson said in a phone interview. She declined to discuss details of the lawsuit. 

Napster publishes a disclaimer on its Web site that says copying or distributing unauthorized MP3 files may violate U.S. and foreign copyright, adding that compliance with the law is the responsibility of the end-user. 

“We index MP3 files, much like Lycos and Yahoo index the Internet,” Richardson said. “I’m not sure why they are picking on us. We’re still in beta (test stage).” 

However, the extent of Napster’s involvement in

facilitating pirated MP3 files may have to be established in court, said Michael Sobel, an

intellectual property lawyer with the firm Graham and James of Palo Alto, California. 

“If all they did was make a list of MP3 files that exist, it would be hard to make a claim of

copyright infringement,” Sobel said. “The question becomes how close they come to allowing

other parties to copy files that are copyrighted.” 

Last year, RIAA sued Diamond Multimedia Systems Inc. and its subsidiary, RioPort Inc.,

claiming MP3-like devices such as the company’s Rio unit facilitated pirating. But the U.S.

Court of Appeals for the Ninth Circuit ruled in June of this year that Rio did not violate the Audio

Home Recording Act of 1992 that governs digital recording devices. 

However, the Napster lawsuit hinges on copyright law rather than a statutory act, Sobel said.

“The Napster claim is much broader,” he added. 

The RIAA is also moving forward with the formation of the Secure Digital Music Initiative

(SDMI), a group it established with music companies and manufacturers to set a standard for

music compression that ensures copyright protection. The group includes Sony Corp., BMI

Music, IBM Corp. and AT&T Corp. 

