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A & M RECORDS, INC., a corporation; No. C 99-5183 MHP ~
GEFFEN RECORDS, INC., & Corporation: No. C 00-0074 MHP
INTERSCOFPE RECORDS, a gerieral

artnership: SONY MUSIC OPINION
MRTXh\W[ENT, INC., a corporation: MCA .
RECORDS, INC., a mﬂ'nﬂon' A C
RECORDING CORFORATION, a sorporation;
ISLAND RECORDS, INC, oxlﬁt{rm on;
MOTOWN RECORDS COMPANY L.P., s
limited pnrmmh#v CAPITOL RECORDS, a
corporation; LA FACGE RECORDS a]:!nt
venture; BMG MYISIC d/b/a THE R
RECORDS LAB ﬁ_ﬁ"m" srtnership;
UNIVERSAL RECORDS NG 8 sorporation
ELEKTRA E TAINMENT GROUP INC.,
a eorporation: TA RECORDS, INC., a
corporation; SIRE RECORDS GROUP, INC., 4
carporation; POL.YGRAM RECORDS, INC., a
corporation; VIRGIN RECORDS AMERICA,

INC., a corpotation; and WARNER BROS,
CORDS INC,, a corporation,

P1alutifis),
NAPSTER, INC., a corporation, and DOES 1-

Defendant(s). ,

A RIS FIARID W, Wi !ssma ‘
NORTHERN DISTRICT OF CALIFORNIAR:HY ?@‘:ﬁﬁ“?‘{w‘ Wt
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JTERRY LEIBER, individ and d/b/a
JERRY LEIRBR MUSIC' STOLLER,
individually and d/b/a MIKE STOLLER
WSTC. and FRANK MITSIC CORP,, on
behalf of themgelves and all others l:i.mlla:l}'

sitnated,

Plaintifxs),

v,

NAPSTER, INC.,

Dafendant({s).

/

Thé matter before the coust coneerns the boundary botwoen aharing and theft, personat use
and the unauthorized worldwide distribution of copyrighted music and sownd recordings.! On

December 6, 1999, A&M Records and sevanteen other record companisd ("rooord company

plaintiffs™) filed a complaint for contributory end vicarious copyright infHingament, violetldng of the
California Civil Code section 980(x)(2), and unfair competition sgainst Naprter, Ino. an Internet
start-up that cnables uscrs to download MP3 musio flles without payment, On January 7, 2000,

plaintiffs Yorry Leibver, Mike Stoller, and Frank Muszic Corporation filed a complaint for vichrious
and contributory copyright infringement on bohalf of & putative class of similarly-sitnated piaio
publishers (“musis publisher plaintiffs’) against Napater, Inc. and former CEO Bilesn Rickhrdson,
The mugle publisher plaintiffy fled a Arst ananded congplaint on April &, 2000, apd on May 24,
2000, the court untamd # stiptlation of dizmizeal of all elaims against Richardson.! Now bﬁlfon this

court is tha record sompany end music publisher plaintiffs* joint motion to pralinginecily
Wapster, Ino. from anglgl.ns in or asxisting others {n copying, downloadiag, uploading,
or distributing copyrighted music without the express permizsion of the rights owner.

thing,

- In oppqﬁtidn to this motion, defendant sseks to expand the “fair use™ doctrine artioulated in

Sony Corp. of Amegica v, Univeraal City Stydion, Inc,, 464 U.S. 417 (1984), to sncorpass the

massive downloading of MP3 filex by Wepater users. Alternatively, defendant contenids

this third-party activity conatitutes direct copyright infringement, plaintiffy have not shown j
sucoeas on the melitg of tholr coniributory and vicarioua lnfingement olnima. Defandant als

the court to find that copyright holders ave nat igjursd by & service created apd promoted to
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the fres downloading of muaie files, the vast majotity of which are copyrighted. .
Having considarad thé parties® arguments, the conrt granta plaintiff’ motion for a s

praliminary injunction apalnst Wapstor, Inc. The court makes the following Findings ofB+nt mnd
Conolnsions of Law to support the preliminary injunction under Federal Rules of Civil Procodure

65(d).

I. FINDINGS OF FACT
A. MP3 Technology

1. Digital compression tachnology makes it possiblo to store andio mooordings in a dig*itll format |

that uses less memory and may be uplosded and downloaded over the Internet.  Ses Davi i M. Lisi
Dao. Cl‘ygarRBp 2 at 11, MP3 {s a popular, standard format used to store such mmprasned audio
filaz. Sas Bdward Kessler Doc, 7 3;¢ Lisl Dec, (Tygar Rep) at 11. Compressing data into MP3

format results in some logs of sound quality, Jee List Deo, (Tygar Rep.) at 12. Howaver, b

MF3 files ars smaller, thoy require less time to tranafer and are therefore better gujtad to meion

over the Internet. Saga id, &t 11,

SOAUEE

2. Consumers typically acquire MP3 filea it rwo waye. First, usars may download audic
tecordings that have already beon converted into M3 format by using an Intaraet gocvice sich ax

Napster, Gee Lisi Dec., (Tygar Rop.) at 11. Socond, "ripping"* softwars makes it poagible t0 copy mm

audjo compact diso (“CI2") direotly onto a computar hard-drive: dpping softoware compreas
milona of bytos of information on a typloal CD into & smaller ME3 file that requires a frac
the storage space. o id.; Keasler Doe. 4 32; 1 Lavrenoe F. Pulgram Dec., Exh A {Conroy
13:19-24. '

B. Defendant’s Businsss

L. Napster, Ino. is a start-up company based in San Mateo, Californa. Tt distributes its

propristary fle-ghaving software froe of chargs via its Intemet website. People who have
downloaded this softwars can log-on to the Napater ayatam and share MP3 music files with

ta the
tion of
Dep.) at

other
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users who are also logged-on to the gystems.  Sea Kessler Dec, 7 6. 1t is uncontradiotad thm Napater
users currently upload or dawilond MP3 fles without payment to sach other, defandant, or
copyright ownaers.
According to a Napster, Ino. executive summary, the Napster service gives its userd. the

unprecedented ability to “locate music by thoir favorits artists in MP3 format ™ 1 Fraolu:n.n,n Dec.,
Exh. A (Richardson Dep.), Exh. 127 at ER000131.F Defendant boasts that it “takes the ﬁﬁmmn
out of locating sorvers with MP3 files" by providing & pasrto-pocr file-sharing system ﬂmﬂ; allows
Napater acoount holders to conduct relatively sophisticated searches for music flleg on tha T'mrd ‘

drives of millions of other aronymous users. See A&M Rocords, Ino, v. Mapatar, Tno., 201)0 WL

373136, at *1 (N.Iy, Cal. May 12, 2000) (citing Def.'a Mot. for Surmn. Adjud. yat 4,

2. Ahthough Napster was the brainohild of a s6llege student who wanted to fusilitate zhasic-
swapping by his roommats, 66 1 Frackman Deo., Hxh. B (Famaing Dep.) at 31:10-35:1, it fu far
from a simple too] of distribution among fends and family. According to defendsnt's i.nm:hml
decuments, there will ba 75 million Napster usars by t.ha end of 2000, Ses 1 Frackman Doc‘ o Exh. A
(Richardgon Dep.) at 318:19-319:1, Exh. 166 a1 002725. At one point, defendant elﬁmn.tn)yl that
even without marketing, its “viral service” was growing by more than 200 parcent PeT monfh .,
Exh. 127 at ER00130. Approximately 10,000 musie files arc shared per second using Naps}m. and
every second yore than 100 usars arempt to contiect to the aystem. Soa Kesslor Dec, | 29

|

3, Napster, Inoc. currently collacts no rovenues muhmguiu cliontsla no foes; it in n:ﬁeuc
scrvice. oo, 9.8, 1 Frackman Deo,, Bxh. A (Richardaon Dep.) st 179:15. Howevaer, it lw;iwvur
been » non-profit organization. Son id. at 116:10, It plans to dalny the maximization ufrw%:nual
while it attracts & 1arge user base. Sgg id, Fxth, 127 at ER00130; | Frackman Dec., Hxh. € (Parker
Dep:) at 160:1-162:14, Bxb. 254 at SF00099. The valus of the system grows as the quactity and
quality of available music inorsates. Senid, at 112:18-113:2, Hxh, 127 at ER00130; Duvmjr Toste
Rep. at 4. Defendant's internal doouments reveal a strategy of attaining & “critical masy” nfgmualu in

wmmmnnding Hbrary™ as new memberg bring their MI*3 collections online. Saa 1 Fmékmm

4
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Dec, (Richardson Dep.), Exh., 127 st ER00130; Exh. C (Parker Dep.) at 160:1-162:14, Buhy, 254 at
SF00099,

Defendant oveptually plana to “raonotize™ its waor base. Sog jd, at 115:24-116:13; Teeca Rep.

atd4, 7-11. Potentlal revenue sources includs targoted email; advartislng commissions frore Lnks to
commercial websites; and direet marketing of CDs, Napater produots, and €I bumers and fippers.
Seo 1 Fraskman Dec., Bxh. C (Parker Dop.) at 160:1-162:14, Bxh. 254 at SF00099-100; Téece Rep.
at 2-3, Defendant alae may begin to sharge foes for & promivm or commercial version of 11345 _
software. Sog Tewco Rep. at &; of, 1 Frackman Dec., Bxh. A (Richardsen Dep.) at 179:6-25. The
existence of & large user base that incresses daily and can be “monetized" makes Napater, Iénp. o
potentially attractive acquisition for larger, more established firms. Jgg Tescs Rep, at 7, a

4. Napater Inc._'s valus——hich it preasirad, ar loast in part, by the size of ita aser m{i—um
between 60 and B0 million doltars. Spg Toace Rep, at 11-12; Def's Opp. at 35. Defendant obtalged
subatantial capital infuroms afber the onset of this litigstion. For example, in May 2000, th; venture
firm Hummer Winblad purchased 8 twenty-poroent ownership interest in the company for 1[3 million
dollars; other investors shmuitansously iﬁvuuwd 1.5 million dollars. oo Hank Baryy Deo, § 7.

| .
5. The evidence shows that virtually all Napster users download or uplasd sopyrightod filos and
that the vast majority of the music available on Napster 13 copyrightod. Bighty-seven pcrcefnt of the
files samplod by [ﬂtﬂnﬁﬁ' axpoit, Dr. Ingram, Qlkin, “belong to or am administered by DlJntifﬁ; or
othor capyright holders.” Olkin Rep. at 7. Afier apalyzing Olkin’s dats, Charles J. Ha anti-
piracy counsel for the RIAA, determined that B34 ocut of 1,130 flex in Olkdn's download dJ!tlhl.lﬂ
belong to or m wdminfatered by plaintiffs; plaintiffs alone own the copyrights to more thnn' saventy
pereent of tha 1,150 6les, Seg Charles J, Fiausman Deo, § 8, Napster usets shered thees files without
authorization, Seeiq,

G, Napater, Ino. has never obtained licenses to disiribute or download, or to facilitate thery in
distributing or downloading, the musio thet pluintifs own. See Kevin Conroy Dec. 7 4; Richard
L}

R . e e . o ————— Hm—._ R
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Cottrell Dec, 4 5; Mark R. Bisenberg Dee, 7 21; Lawrence Kenswil Dec, ¥ 15; Paul Vidioh Deo. Y 8;
Mike Stollar Deo. 9 11,

7, Dofendant’s intemal doouments Indioate that it xecka to take over, or at least threatin,
plaintiffs’ role in the promation and distdbution of music, Seg, £.2., 1 Fruckman Dee,, Bxh, C
(Pazker Dep,), 160:1-162:14, BExh, 244, at SFO0099 (declaring that “Ju)ltimately Napater chuld
ovolve into & full-fledged music distribution platform, uswrping the record industry as we Know it
taday and allotving ws to digitally promets and distribute emerging artists at a fraotion oftfm ocost”
but noting that "we should focua on our realistic short-term goala while wooing the mduut!%y before
wo try to uadermine it'™),” "

8. Dofendant’s internal doouwmenta also demonstrate that its executives knew Napster \19ers were
engaging in uoauthotized downloading and uplosading of copyrightad musio, Soee 8.8, I Frackman
Doo,, Hxh C (Parkes Dop.) at 160:1-162:14, Exh. 254 at SF00100 (stating that Napster naesz “ara
cxchanging pirared musis.”); {d, at SFO0102 (“[W)e are not just making pirated music uvaiilahle but
also pushing demand™). Saveral Napster executives admitted in thalr depositions that they believed
many of the millions of MP3 music files availabls on Napater were copyrighted. Ses, o.4., |1
Frackman Deo., Exh. B (Punning Dep.) at 105:10-108:2,

9. At loast on paper, the promotion of naw artists conatitutod an aepect of defondant s plan ag
early as Ovtober 1999, See Sean F. Parker Doc. T3 & Exh. B%: Scott Krause Thec, % 6. Newor
uneigued Artists now may promote their works and distribute them in MP3 format via the Napstar
retvice. Sos Krawes Deo, 19 8-15.  Napeter, Ino. has aought businessy alllsncos and dwalapé-d both,
Intétnet- and doftware-based tosknologies b support fta New Artixt Progran, Seo Paricer Déo, 6.
However, the court finds that the New Artist Program sccounts for a small portion aE Napster
e and did not bocoms stntral to defendant's businaas strategy until this action made it cont'-nimt
to give the program top billing. An esrly version of the Napater website advertised the sase with
Which users could find theit favorite papuler musto without “wading throngh page sfter pags of

° |
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unknawn artists.” 1 Frackman Dec., Bxh. O (Parker Dep.) at 104:16-105:10, Exh, 235. Dxfendant
did not even crcata the New Artiat Program that runs on jts Intexnst website until April zodoawcu
after plaintiffs filed this action.” Soo Krause Deo. 19, Bxh A,
Moreover, in Olkin's sample of 1,150 files (which were randomly geloctsd from over
530,000), only 232 files matched any of the 19,440 names that were listed in defendant’s niw arilst
database ar of July 2000, Sgg Olidn Reply Dec, 1Y 3-5; Hausman Reply Dec. 9 3-6. An RIAA
representative who analyzed the dats alac noted that the list of so-called new artists nutu.l.ll}'
contained many popular stars repregented by major rocord labelr—among them toen sansation
Btitney Spears and the legendary alternative rock band Nirvans. See Haumman Reply Dec. ¥ 5.
Ongce sotablished artiats wers climinated from the pesults, only sleven new urtists and fourtéen of
their musio files remained in Olldn's sample of 1, 150 filoe. Semid, 16.

10, Defendant employs tho term “space-shifting™ te refer to the process of convarting a k.D tha
consumer already owne into MP3 format and using Napstar to trensfer the music to a dlﬁ'ﬂt‘t’ant
computer—from home to office, for example.!® Ses Def Opp. &t 12. Ths cowmt finds that spnnu-
shifting accounts for a de minimiy portion of Napster uss and is not a significant aspect of
dofendant’s business, According to the court’s Wnderstanding of tha Napstor tectmology, & user who
want'ad o space-shift files from her homa to her offica would have to log-om to the syatom fiom her
home computar, Isave that computer online, commute to work, and log-on to Napgter from kar offion
computet to agooes the degived fils. In the meantime, many users might download it beforo she
reached ths offins. Contunon sonse dictates that this use does not draw ugors to the system.
Defendant fails to cito a aingle Napster, Ino. dooumant indicating that iha CoRUpAIY SEW apnna-
shifting as an atteaction for its vser bass, and survey evidenos shows that almoyt hnlfofoollego—
studsat survey respondants proviously owned leas thap ten percent of the songs they have
downloadsed. Sg8 E. Deboral Jay Rep. at 4, 21 & Tbl. 7.

C. The Napater Tachnology

1 Intetnot usert may download defimdant's proprietary MusicShace software free of charge
7
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frorn the Napstar wabgite, This fras goftware enahlos NAATE 1O ACCoaa the Napnw computs) network.
Sps Keseler Doo. 4§ 6,

2. The softwara becomes fully functional after users registar with Napster by snleatimf an
800ount name, or “Weer name,” and a password, See Kessler Deo, 1Y 6, 23. Pereons who régigter
may includs bographical data, but tegistration does not Tequire a real hame or address, S_p;g 2

Fraclman Doo., BExh. B (Keasler Dep.) at 235: 20-257:22. Napster dosa not asscoiate nsar im:nea
with the biographical infoxmation that individuals provido at registration. See {d, Indesd, i L

uger logs-on, her rhyzical address information is no longer availablo to the Napster server. Seaid, |

3. Tha g fiware forturas a browser interfuce, searah ef\ging, and chat finstions that operate in
conjunstion with defendsnt’s online network of servers. Seaid. 916, 13. The eoftware uly.’) contains

8 “hotlizi™ tol that allows wscrs to 00mpils and store Hsts of sther nscount holdaps® yser nainos. Boa
id. ¥ 8. In addition, tha Wapater software may be used ta play and categoriza andio filles, which usera
can flore in specific file directories on their hard drivas: Sao {4 1Y 6.7, Those dirsctories, which
allow account holders to shars files on Napstar, cumﬁtuta the “user library.” IA, Some vscrs store
their MF3 flles in such directsties; othars do not. Bes 4, Tﬂ

4, Dofendant maintaing elusters of seivers that compose it netwark or system. Seo Kcmlmr
Deo, 13, Account holdars who aosess the Napater network may commundsate, share files, ;md
learn of designated hotlist fismes only within the cluster to which they ate pssigned. Sea ld. Users
can aamuthenatwwkafmulﬂwufohugu ;

8, Omos ay, dooount holdar algns on to the Naprtar networi, the Napster browser inmcts with
its proprietary sexrver-side software, Sccid 97 7, B; 2 Frackman Do, Bxh, E (Kosslor .Dum) at
54:16-56:10, If a user scta the “allowable yploads” fimetlan of the MusioShare sofiware above Zero,
all of the MP3 file names ahe stores in her vser librury satomatioslly become availdhle to oter
online Napster users. Sa¢ Kensler Dec, 7,

——— e e —
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However, before tha olient zoftware uploads MP3 file names to defendant’s mastor, sorvers, it
syalidatea” the files stored in the user library directories. Sea 2 Frackman Dec., Bxh. B (It \er
Dep.) at 145:2-18. The client software reads those filos to ensure thay are ndesd MP2 fil£e,
checking to see whether they contain the proper syntax specification and content. Sc¢ jd, | If the filea
are not propexly formatted, their file names will not be not uploaded to ths Napster secvers. Seq id,

Onca the filo names are successfully uploadad to the servers, each user library, iddimﬁud bya

user name, becomens & “lncatiim" o the imm.‘ Kesslor Doc, § 8. Napater locations are s}mn-liwd-,
they are respectively added or purged cvery time & user gigas on or off of the notwork. fseid, Thus,
auscr's MP3 files are only sccessible to other usery while ghe is online. '

4. A uzer who is logged-on to the Napster azrvers via the client software may access the content
of other usars’ uploaded “locations™ in one of two ways: (a) by utilizing defendant’s proprictary
search engine, or (b) by employing the hotlist teol featured in the client softwaro. Soe id. 1 12.

2. An account holdar may use the search tools includad in the Napster clicnt softward to find
MP3 filss. Socid, ¥ 10. The sexver-side applcation software maintaing & search index that s
updated In real time a2 users log-on and -off of tho system. Sog jd; 2 Frackman Dec., Exh. E
(Kesslee Dep.) at $613-10. Tho fle-name index contain the names of MP3 flcs that on-line users
save in their designated user ltwmy dircotories, Soo Kessler Dec, 717, 14; 2 Fraclonan Dau. Exh. E
(Koeslor Dop,) at 55:14-56:10; Bxh. 2, Users who wigh te sswrch for a pong or artist mny do %o by
entering tha name of the song or artist in the sexrch fields of the olient software sud then ¢licking the
“Find I¢" button, Whaea the search form {s transmitted to the Nepstar network, the Napatér servers
sond the mquulhn; user » list of files that inslude the same torm(s) she entered on tha m:mh form.
Seo Kessler Doo. § §; 2 Frackman Dac., Bxh, B (Ressles Dep.) at 56:3-10.

After the application software retumns a list of spécific MP3 file names to tha raqmﬁng user,
the uxet than must perse the st to dstormine whethor she desiros any of these flce. Softid. § 10.
Sho must 7osd through the lst becouse the Nepster application software does not eearch for a
particular song or recording srtist par sa. Napster doos not organize MP3 fles based on :;:omuut '

9
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beoauss, currently, they are not deaigned for such indexing. Soe id. ¥11. Instead, Napater performa
a taxt psarch of the fils names indaxed in & payricular cluster. Those file narnes may unntaiiin
typographiocal exrore or otherwise innceurats desoriptions of the content of the files sinca ti:ny Are
designated by other ugers. See id, 91 13, 10, 27; 2 Pulgram Deo. Exh. B (Fanning Dep.) n; 116:8-19.
In addition to listed text results from an executed search, Napater's servirs pt‘avidt’ other
lnformation sbout paytioular MP3 files. Por instance, the elient sofiwars cap aort the mmfitu of
'sche packets’ or "ping requesta™ that it sends out to host users; thoso requests halp gnum& tha
“reaponsiveness valua' of a trankmission betwess two users by calenlaring the amount of it'm'ul it
cakon for pinig rasponsce o bo retummed to the olient softwirs. G4 2 Prackmsn Dec., Bxh. B (Kesaler
Dep.) st 56:3-10, Exh, 5 at 3; Shawn Fanning Dec. § 8. Uscrs nnnaluunuﬂmhfotﬁleﬁﬂmitm#ﬂ |
certain technical criteris, such as the host uger's bandwidth, Jcg id, Finally, the filo namé or “data
object desotption™ includes tho size and bytes storod and “attributes of quality,” such as tit rete. Seog
2 Frackman Dec,, Bxh, B (Kessler Dep.) at 153:16-154:24; Fanning Deo. § 8. These anfutm-
options contribute to tho case with which the ussr can locate and obtain the music she wn;htu

8. Altermatively, users may access MP3 fites via the hotlist fianotion. This Amotion Ginahln a
Napater user (¢ srchive other wser names and 1¢armn whether account holders who acoess tl'm network
under thoae names are coline. Sco Kessler Deo. 7§ B-9. A requesting user can asosss m'? brawae all
filea lintod In the vast Hbraties of hotlisted users, Ses {id, ¥ 9. Then the can raquast a p fils
in & host user's user Hbrary by selecting, or clicking on, that file name. Scoid, Tho hotlis fmetion
i & fenture thiat holps make Napstes isars & virtus] community— they aro ot anly wblé t downlosd
the music they desire, but also to obtein files from particular individuale whem they mv( by user
nama, : :
9. The Napster network faollitatos ﬂl:@ same mods of filo-tranafer, whether a roq’uaﬂinx uges
accansss & epecific MP3 flls with the search engine or the hotlist. Secid, 712, Onces n:éqwunting
user locates and scloots the Bla she wishes to dewnload, the sarver-sido software angages in a
dialogue with her browser and that of the “host user” (that is, tho usor who talkas the MP3 available
10
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for downloading). Seg Kessler Dec. § 12; 2 Frackman Doo., Bxh. B (Keasler Dep,) ot 80:19-22;
56:3-10. Napster servers obtain the noccssary [P address information from the host user. _SmDaniol
Farmet Deo, § 17; Frackman Deo., Exh, 1 (Kessler Dap.) at 103-05. The servers then coti maunleate

the host user"2 address or mutlnx information to s requesting baer; the requeating user’ J camprter
employs this information to establish a connaction with the host weer's broweer goftoars hnd
download the MP3 file from the hozt user's library. Sga Kessler Doc. 7§ 10-13; 2 Frac an Deao.,
Bxh, B (Kesaler Dep.) st 56:3-10. The content of the acnual MP3 file ia transferred over ex tho Intamet
betwesn users, not through the Napster #arvere. Sge Kesslor Deo. § 12; WM
Napstar, Ing.. 2000 WL 573136, at *7 (N.D, Cal. May 12, 2000). Howwver, nsara would not bo sbls
10 acceas the uploaded fils names and correapanding routing data without signing on to the Napewee
system. Soo Kesalar Doc. § 23. o §

|
10.  In some instances, a requested filo is not immediately ready for download, 'I'hmﬁg files pro
“gquoued™ or deferred untll tha host user is able to transmit the fle. Scg 2 Fracknan Dw Exh B
(Koasler Dep. ut 80:2-22). The roquest may be dofomrod, for example, because o host wher bias
limited the number of downloads she oan provida simultancously, or because the host wgsr hes
signed off the Napster network. Soe id i

Defendant smploys technelogy that parmits users to resume quensd downtoads at a later
lime, S8 2 Frackmsn Deo., Exh. B (Jseslar Dep.) at 112:3-13. Every MF3 filo has a ;
rathematically-ganerated and unlque fingerprint or "ehecksum.” Sea Kosslor Deo. § 32 2 Frackman
Teo, Hxh, B (Kesaler Dop.) at 112:3-13. Any requesting user who is unable to downlosd a
particular MP3 flle may uso the client software 1o send the fllo"s checkum and full intended alzo to
tho Napster aervers 644 Attempt to looste & mateh for download. See 2 Fraokman Deo,, Exh, B
(Kosalar Dop.) ot 112:3-13, |
11. Defendant also provides Napater nsers with a chat pervice, Itg central gervers pui!mitunm
who are logged-on to communicate with other onling users, including those whose usar ' .
comprise the hotlst, Sas Kessler Deo, § 13. Asids fom communicating with spooifls online
11
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users logged-on to the same cluster of servers, tha chat service allows ugers to communicata in
groups, Defondant organizes these groups within “shannels' or “chat rooma’ named !.ﬁBf particuler
musical genres, Sgg id; 2 Pulgram Dec., Bxh, B (2 Fanning Dep.} at 219 4-14. Alternatively, uoers
can oreata their own channsls in which ta communicate, Seg Keseler Dac. 7 13.

12.  Daefendant’s New Artist Program technology functions in two intarrelated environinents: (a)
on ita Internet website and (b) through its petwaork-client browser and search technology. | See
Krause Dec, 71 9-15. The wobsite version performs several functions. Tt allows new or I.I!Emigm;nd.
artiats to create @ *‘profile” that consists of ceriain blogrephical and descriptive data inolufiim; artist
and band names, aimflar artists or influences, and news ahout the band. Seoid. 97 9-10, I‘ixh c.
Defondant dnly accepts completed forms if the submitting artist authorizea Napster users ’éu share his
mualo. Segid. § 10, Exh. D, Once defendant asocpts the profile, it stores all of the relavint
infiormation i a database Hnkced fo ite Intornet website, S821d,T 11. Defondant has accoptod
several thousend such profiles. Sae id, 97 9, 16.

Members of the public can then scarch the new artist database in several ways: (1) by artat
name, (2) by ettist influence, or (3) by browaing tha different genres of music and then serolling
down lists of new ertista ostogorized in thons gonres. §90 id, T 12. The Napster site doos rmt store
any of the now artiste’ muslo, however, Sgoid, 19. Instead, those who accces the wobsite-based
gatvico acquire informetion about an srtist, sueh es his name. fgg id., Bxb. B, Once an ixg&hddual
obtains thia dati. aha 1a directsd to gwitoh to Wapstar'a acftware- and network-based snwiun to scarch
for and dewnlond the new artist's music. Sooid, T15. _ | _

Napstar account holders who use MusicShare software and log-¢n to the Napster mﬁm oD
locate and t}ﬁwhlnnd new artists’ songs in the 2ame manner they would find and dnwn.load any othar
fles: by utilizing tha aaarch sngine, ot by browsing user lbraries. Se¢ id. 79. ‘While on ihu Napster
n6twork: both hew wrtists and other users may use the chat fancrion to market music dirsétly oF loam
sbout new artista. Soo jd, 7Y 8, 15.

12
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. Elaintiffs: Buzinoss
1. The musi¢ publisher plajntiffs compose musio and write songs. Seu. 9.8, Staller Deo. 2,
They depend financtally upon the sale of sound recordings becavse they earn royalties ﬁum such
ealen, Soaid, atgy 2, 11, 13. Hawevar, they do not get & royalty when a Napster uscr up:londa or
gownloads an MP3 file of their cempasitions without payment or suthosizstion. fizg i § 11. The
record company plaintiffe’ sound rocordings alas result from a substantial investment ofnéwn:y,
timo, manpower, and creativity. Sea Conroy Dee. 1 5; Cetwell Dee, 5; Eisenberg Deo. T 5, 21
¥enswil Dec, ¥ 5. _

In contwrast, defendant investa nothing in the content of the ravsin which momns that, _
compared with plaintiffs, it inours virtually no oosts in providing a wide array of music to satiafy
consumer dm So6 Tecos Rep. at 14.

2, To make a proflt, the record company plaintiffs largely rely on the succeas of “hit” or popular
recordings, which may conatitute as little as tan or fiftasn peroent of albums releasod. S_n,#z, 2.8
Risenberg Doo. % 7. Many, or all, of teir top recordings have boen ayailsble for freo on ﬁnpatur
Seoo Frank Creighton Deo. § 5. | |

3. The rocord company platotiffe haves invested substantial time, effort, and funds in suctunl or
planned entry into the digital downloading market. BMG Music (“BMG™)" began to mcplom digital
dewaloading ln early 1926 and has mada mors than twenty tracks commearcially wnﬂabl(- for
sovwmlonding through the digital servieo providers ("DSPa") Amplified.com and the Liquid Musle
Notwork. Sos Conray Doo. § 9. BMO has caterod hoversl business partharehipe, stratogts marksting
agreements, and clearinghouse relaticnshipa to develop # plan for securs, sommereial di % tal
downaloading; July 2000 was the target dats for BM('s launch. Spg id, et 77 10-17.

Plaintiffs Capitol Raoord, Ino. and Virgin Records America are affiliated with msh Recorded
Musio, North Awcrios ("EMI"), Sae Cottrell Doo, § 1. EMT hes developed busineas plats t0
digtribute its music through severa)l DEPs which represent mors than 800 rotail wabsites.  Seaid. 17.
Al digital dsvmloads that EMT offers will be encrypted and watermarked. Seaid. §12.

13
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* Sony Music Batertainment ("Sany'") has already begun to make selected singles pyailable
through Ita websites end thoas of its artista; to obtein a permanent copy of thia music, contumers
st pay for the download. Sog Bisenborg Doo. § 13. As oF May 31, 2000, Sony also began seliing
downlosdsble music through a distrbution network of about thirty-five rotail sites. &ee Id. st 17.

Plaintlffy A&M Reoards, Geffan Recordd, Interacops Records, Island Racords, MCA
Ttecords, Motown Records, UMG Records, and Universal Reoocords (sollsatively, “Univnmial") have
spent millons of dollars preparing a secure digital diutibuﬁém systemn scheduled for 1a.un¢!§h in mid.
summer 2000. Seq Kenswil Dec. § -16. i

Warner Musfo Growp and its assooiated labelo—plaintiff Atlantic Recording Cory'., Londons
fHire Reoords Inc. (£k/a Site Records Group Ino.), Elaktra Entertainment Group Inc., and Wamsy -
Bros, Records (solloctively, “Wamer')—huve done due diligence and dedicated a substantial budget
to digital distribution. Spe Vidich Deo.  7(a)-(c). Warner sxpects to launch ita pommercial digital
AMsteibution of hundreda of recosdings by the fourth quarter of 2000, Sos id, at 4 7(¢)

4, Promotionsl samples offered by plaintifTe and other retail sites differ gignificantly from nsing
Napztet to deslde whether to buy & CD. The record 6ompany plaintiffs have mades soms ﬁ-n
downloads available but have limited them in smount snd dveation. They have not provided cntire
albums, and the downloads typloally have been “timod-ont" so that users can only play ‘l:hgr.\m fora
finite peripd of time—ofien lcss than & month. Seo Conroy Dec, 7 9-17; Cottrell Deo. § 153
Ricanberg Dec. | 13; Kanswil Deo, § 12; Vidioh Deo. 9§ 7(d), 8. Although plaintiffk have not been
completely succesaful in msnaging the rights to promotional downloads, yecord ur:u.'nmpm}fE uxwuﬂvqn
scoord importancs to the sseurity of music distributed in this magnar.? Ssa Conroy Deo, Y 9-17;
Cottrell Dec. § 15: Eisenberg Dec. § 13; Kenswil Dec. § 12; Vidich Deo. 41 7(d), 8,

Retail wites, such as Amazen,.com, offer thirty.to-gixty.second song samples in str;naminl
andio forroat, Fathar than aa downloads. Ses David Lambert Reply Dee, 7 2. Unlike do iJ:nli!:)llc:l!n\g.
sireaming docs not eopy tha _musio onts the listemer's computer hard drive; it merely ullo?vn het ta
hent it. Spe ld, Beoauss companios like DiscoverMusio that provide song ssanples to thess Internst
retailers enter licensing agreements, rights holdert aam royaltics from this form of nampli - Seeid,
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13. .
In contrast, pernons who obtain MIP3 files for free using Nap'um' can retain and play them
indsfinitely—and, evem if they dowaload a song to meka a purchasing decision, they may desids not
to buy the music. While Napster usera can bum CD# compriscd of unauthorized dowinlaata thay
obtainad to “sampls’ new songs, sampling on sites affiliated with plaintifts doss net subatitute for
purchaaing the entire diso, Sog Tecos Rop. at 17.

1. The vourt finds that Napater use is likely to raduce CD pirchagen by college mdacguu. whum
defendant ndm.lts conatinits a key demographio. Sae Jay Rep. at 4,18; Michael Pine Rep. nt 1: Ju.l.ln
Greer Raply Deo. (Brooks Dep.) at 145:10-12 ("W baliaves [sic] oursalves to have a high college
demographie, and beyond that to be primarily [agea] 12 to 24.'. Plaintiffs* expert, Dr. E! Deborah,
Tay, opined that forty-one percent of her collogé-astudent survey respondents “‘gave a taunén for ualng
Mepster or doscribed the nature of jta impact on their music purchases in a way which eitk;\ar
explicitly indicated or suggcsted that Nupiter dllplncol CD sales.” Jay Rep, at 4, 18, Bhﬂ;llﬂo found
that twenty-one peroent of the colloge stadants surveyed revealed that Napster holped thein meko
hetter sslection or decide what to buy, Sea id, Tbl. 4. However, Jay's overall wmlusiné't wis that
“{t}he more songe Napater wacrs have downloaded,” the more Hkely they are to admit or h'nply that
umhmehaamdwadthnirmuncpmhuﬂ Ses ld, 8t 4, 18. The report of Soundscan CHO Michael
Fins lends support to Yay's findings. Afier cxsmining data culled from thxoe types ofmw%n stores
near colloge oF university campuses, Fine sonaluded that “on-line file sharing has multied inaloss
of album sales within college markets. ™ Fins Rep. at 1. |

For tha reasons discussed in the court’s scparate order, the report by defendant’s ulvwm. Dr.
Peter 5, Fader, does not provide credible evidenoe that music file-sharing on Napster lﬂn‘mla.tua more
CD ealss than it displaces.¥ Nor do the recording industry documants that defendant oités rolisbly
show increased music salea due to Napster use, Ons such memorandum doals with the of
Warner's promotional downioads, which are “timod-out” and thus differ frora MP3 fllos obtained
using Napster. See 1 Pulgram Doo., Exh. N (Vidich Deg.), Exts. 279 at T3122-23; Vidich Deo. §1
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7(d), 8 (atating that frow, prowetional downloads are “timed-gut.”™). Another purportad “smoking
gun’ is a Universal survey on music-purchasing by peaple who download MP3 flles. fie¢ | Pulgram
Deo., Exh. ¥ (Kenswil Dep.) at 110:22-111:13. Howsever, the court has {oo little inform.m%iun about
this survey to rely on it, and the daponent, Universal representative Lawrenca Kenswil, doclined to
vouch for the murvey's accuracy. Seo jd, 2t 111:8,14-15,

2. Beasuss plalitif eptered the digital download market very recently, or plan to eritor it in the
next few months, they are sspecially vulnersble to dirsct competition fremm Napater, Ino. Hag Teace
Rep, at 15=16. The comt flinds that, in chooaing betwaen the fres Napater sexvics and pay-pét-
downlogd sites, conmumers are likkely to choose Napstar. Sag [d, ar 14: Yay Rep. ot 4,18 (rhsshing thig
conclusion with regard ta & survey sample of college studants),
Defendant’s economio spert, Dir, Robert E. Hall, opinos that plaintiffs’ musie could still
command # high price after & period whem the prics has basm zers due to MNapster use; thia, he
concludes, plaintiffa will not suffer ireparable harmm batwesn now and a trial verdiot ag
defendant. San Lisi Deo. (Hall Rep.) ¥4 39, 34. This argument does not aquare with Hall's asscrtion
thot preliminarily en]o!nlng defendant will put it out of buainess because uaers will switch to sorvices
offered by “kindred spirita.’ Ball Rop_ 4 15-19, 73; so¢ also Barry Deo. 4 13, Ifthisis mfu,
consumers ‘will not necessarlly resums bwying musie 1f Mapster 1a enjoined; rather, tlwy v&ill go to
other sites offering froo MP3 fles." Indced, as Dr. David J, Teece avers, defandant has sontributed
10 a now attitude that digitally-downloaded songs ought 1o be free—an aititudo that croates
formidable hurdiss for ths egtablishment of & oommeroial downloading mearket, Seo Tow%e Rep, at
14-18. |

Hall slso maintains that Napster, Ino. will incrsase tho volums of plaintiffe’ ontin salos by
stimulating consumer investment in the hardware and eoftware nooded 10 obtain and play MP3 files.
Hea Hul.l Rep. 19 45-49. However, he ignorea evidencs of reduced CiD-buying emong co‘lilege
ttudents due to Napater use, goo Joy Rep. at 15, and the dats upon which ha reliss to argus that
Napater has ephapoed ¢alos is alther waak (in tha case of the Fader Report) or unavailable for the
court's review. Seg, g (4. § 17 (relying on IDC and Forresier Reasearch studies), Ty 2728
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(digcussing raports by Smudant Monitor and Andersen Consulting), § 34 (citing a study by the
University of Southern California). The court therefore finds that the bamiers o mmmmgal

distrbution posad by sn smorging sonse of entitloment to free muslc probably outwelgh the beneflts

that defendant purports to conter,

3. Downloading on Napster also has the potential to distupt plaintiffs’ promotional efforta
bacauss it does not involve any of the restrictions on. timing, amount, or sslection that ph:lm:lm
imposs when they offer fras naucic files. Sos Conroy Dec. § 9-17; Cotirell Deo.  15; Eim;hbwg'.'[)m.
9 13; Kanawil Dao, § 12; Vidich Dee. Y 7(d), &; gep plso Teece Rep, gt 18, BEven i.t‘Napmiar users
sometimes download files to datermine whether they want to purchase & CD, sampling on Napster is
vastly different than that offered by plaintiffs. On Napater, the uger—.aot the copyright
owner—rdatermines how mueh music to sample and how long to kesp it.

. CONCLUSIONS OF LAW
A. Lagal Standard

1. The Ninth Cirout authorizes preliminary injunctive rellef for “a party who deamonstrates

cither (1) a combination of probable success on the merits and the possibility of ireparabls harm, or,

(2) that serious quastions aro raiged and tha balanna of hardships tips in ita favor.” Prudent

Eglate Affilistes, Tnc. v. PER Realiy. Ing., 204 F.2d 867, 874 ($th Cir, 2000). E‘

2. Thanmdudhnaudingmﬂewhlnhnquhunmmdmmufhmmﬂmlasmﬂé#
probabllity of success. Beq ids To a copyright infringamant oase, demonstration of & asble
likelihood of supcoss on the merits creates & presurmption of iaeparable harm.!? See Mix: Starv,
Formgen, Yhc,, 154 F.34 1107, 1109 ($th Cix, 1998),

B. Eroof of Rircot Infringamsmt

1. T'o prevail oo & contributory or vicarions copyright infingemant elalm, a plalntif¥inum show
direct infringemeént by o third party. See Sany Corp, of Am. v, Tpiversal City Stndios, Ing,, 464

17
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17.5. 417, 434 (1984), As a threshold matter, plaintiffs in this ection must demonstrate that Napater
usars arc cngaged in divect infringement

2, Platntiffs have established n prima facle cass of direct copyright infringement, A,L discussed
abave, virtually all Napstier users engage in the ynauthorized downloading or uploading c!f
copyrighted music; as much as eighty-raven parcént of the files availabls on roirlq:neu-rrm;yEl be
copyrighted, and mare than saventy peroent may be owned or administsred by plaintffy, | Ssa Olkin

Rep. at 7; Hausman Des. 1 8.

¢, AfSouative Defenge of Pair Uss and Substantisl Nop-Infringing Use
1. Defondant anserts the affirmative dafenges of fair ues and gubstantial non-infringhg uae. The
Iatter defense ix also kmown aa the staple articls of commerss dootrine. Sas Sony, 464 U'e. at 442,
Bony stands for the rule that & manmufacturer is not Hable for selling a “staple article ofcof;nmuroo"
that {8 “capahls of commercially aignificent noninfringing uses.”* Jd, The Supreme Co\:i alao
declaved In Sony., "Any ledm may reproduse a mpw'ightad work for a ‘falr use'; : copyright
holder docs oot possoes the exclusive right t& sich 4 use” 14, at 433, Dafendant beara the burden of
proving thege affirmative dofonases, Saa Batgmen v. Maemonics. Ino,, 79 F.3d 1532, 154? n.22 (11th
Cir. 1996) (“[I]t is olear tho burdan of proving faix uss is always on the putative infringer,").

i
i

2. For the reasons aat forth below, the court finds that any potential non-infringing 1J§nu of tha
Napster sorvios is minimal or comeoted 1o the Infringing activity, or both, The mbstantisl or
commerclally significant use of tha service was, and continnes to be, the unanthorized do:‘wnlondlng
and uploading of popular music, most of which is copyrightad. i

3, Seotlon 107 of the Copyright Act providas a non-oxhaustive list of fair nse fhotom Thees
i
factors include; (

(1) the moﬂn and charactar of the use, including whother such use is ofit
O natra or in foroe fit sdycationsl purposes;
{2) the nature of the copyrightad work;

18
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(3) the amount and subatantiality of tha partion ueed iu relation to the
copyrightad work as a whole; and

(4) the aifect of the use upon the potential market for or value of the
copyrightad worls,

17 U.8.C. § 107,

4, In the ingtant action, the purpose and ¢hazacter of tho use militates eguinst & finding of fair
use. Azcertaining whethar tha new work transformsa tha c0p;;rrishtcd matérial aatisfioe ﬂmg main goal
of the first facter, Ses Campball v. AcufF-Roso Mugic, Iuc, 510 U.8, 369, 379 (1994), Pilalm:l.ﬁ
persuasively argues that downloading MP3 filas does not transfiorm the copyrightad m\mié‘:. Sen
LUIVIG Recordisgs. Inc, v, ME3.com. Ing., 92 F. Supp.2d 349, 351 (3,D.N.Y. 2000) (concluding that
repackaging vopyrighted recordings in MP3 format suitable for downloading “adds no *niw
acathetios, new inxights and undetstandings’ 1o the original™),

L TInder the firat factor, the court muat alpo détérmins whaether the uae is cnn:r.mminil. In
Acuff-Roay, the Suprame Court clarifisd that a finding of commercial uze weighs lgn.imtj but does
not praclude, s detormination of faltnsss. Sag AcuffRoss, 510 ULS, at 384,

&. If & vae iy non-commearcial, the plaintiff beats tha burden of showing & maaningﬂﬂ; likelihood
that it would adversaly affoct tho potential maricet for the copyrighted work if it becames " idespread.
Ses Sony, 464 U.S. at 451,

7. Although dowmlonding and wploading MP3 music files is not paradigmatie commércial
activity, it is also not pervonal ues jo the wraditional sense. Plaintiffe havs not shown that the
majority of Napster users download music to asll—that {s, for profit. However, given the vast scale
of Napster use amongt anonivmons individuals, the court finds that downloeding snd upluérlinz MP3
musie filas with the assistance of Mapeter are not private uses. At the very least, s host uﬁu sending
a file cannot bo suid to sngege ko a pataonal uee when distributing thae fils to an mpmmn{un
ragquastar. Moreover, the faot that Napster users get for fres somathing they would ordinuzrily have to

19




Dnited States District Court
Pt Nortber Diro of Cokarsia

W S\ ] O A N

o] b ] [ R T R o L ]
BEBREBECECEILEBERGS

NEER

o)
e ]

buy suggeata that they reap economic advantages frorn Mapster uge. Seo Sega Boters, Itd: v,
MAPHIA, 857 F. Supp. 679, 687 Q¥.1D. Cal, 1994) (“Sega I') (holding that copying to mje users
expenge of purchasing authorized copics has commernial character and thus welzhs ag Anding
of fair wse); sf American Greophiveica) Union v, Texaco, Ino, 60 F.34 913, 922 (2d Cir. 1994)
(helding that for-profit enterprise which madas imauthorized coples of scholarly articles to facilitate
soicntific reaoarch reaped indireot evonomic advantage from copying and, hence, that copying
constitnted commercial uae).

B. The vourt finds that the copyrighted musical composidons end sound recordings & creative
in nature; thoy constitute entertainment, which cuts against a finding of fair vae under the ;amn.d
arool & R v Entors., 471 U.S. 539, 563 (1985 ﬂm]. 837
P, Supp, at 687; Playboy Enters., Ing, v, Frena, 839 F. Supp, 1552, 1558 (VM.D. Fin. 1993) (citing In
o Now Em Publicationa Int'l v, Carol Publ'g, 904 ¥.2d 152, 157-58 (24 Cir), 498 1.8,
921 (1950)). '

9,  'With regard to the third fantor, it is undisputed that downloading or uploading MP3 musio
files involves copying the entirety of the copyrighted work, The Ninth Cirewit held pricr to Sogy
that “wholesalo copying of copyrightad material precludes application of the falr use dootrine.”
Marogs v. Rowlay, 695 F.2d 1171, 1176 (9th Cir, 1983). Bven after Sony, wholesale copying for
privats home use tips the fair uge analysis in plaintiffs’ favor if such copying is likely 10 adversely
aifect the markot for the sopyrighesd material. See Sony, 464 U.S, at 449-50, 456,

10. Tha fourth factor, the effsot on ths potential market for the copyrighted work, also weighs
agninct a firiding of fair use. Plaintiffs have prodused svidenss that Napster use harms thée market
for their copyrighted musical eempoaitions and sound recordings in at least two waya. Fﬂit. it
raduces CD ssles amang colloge sudents, Seo Jay Rup. at 4, 18; of Fina Rep. at 1. Smoé'ld. it radsen
barriers to plaintiffa® entry into the markst for the digital dewnleading of musio. See Tesbo Rep. at
12-18,
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11.  Defendant asserts several potential fair uses of the Napstar sarvice—inecluding smmnpling,
space-ahifing, and the suthorlzed distribution of new artists’ werle, Sampling on Napamgia not &
peraonal uss in the tradidonal aenas that courts have reco mizad—wpying whith noours v\’uthm the
housshold and doss not confer &ny finsncial benafit on the user. Soo, 8. Sonv, 464 1.8, at 423,
449-50, Instead, sumpling on Napeter amounts to obtaining permanent copies of ronga thit uzers
would otherwise have to purchage; It also carries the potential for virel distributdon to milljium of
peopla, Dafandant ignorss critical differencas between sempling songe on Napetar and V%IR. nsage
in Seny, Firat, whilo “time-ghifting [TV broadoasts] mersly enables a viewertosoa . .. » gwurk n
which he ha[s] been invited to witness In its entirety free of charga,” plaintiffh in this sctiée almost
always charge for their musio— aven if it 18 downloaded song-by-sang. Sony, 464 1.8, ni% 449.50;
sea ag, Conroy Dec. Y %; Bisenberg Dec. Y 16, Thoy cnly *mllr.n promotionsal downloads thlablo
on a highly restricted basis, 264 Conroy Dee. § 2-17; Col‘h‘aﬂ Dean. ¥ 15; Bizenbety Dec. ‘{ 13,
Kenswil Do, T 12; Vidich Deo. ¥4 7(d). 8. Copyright swners also carn royaltios from m;unmod
song samples on retail webajtes like Amazon.com. Ses Lambert Reply Peo. 7 A. Smnud.é the
majority of VCR purchasers in Sonv did not distribute taped telovision broadeasts, but mévely
enjoyed them at home. Sea Ld. at 423. In contrast, a Napster user who downloads a copy jof & song
to hor hard drive may maeke that song available to millions of other individuals, aven if ahe
eventunlly chooaes to purchase the CD. So-called sampling on Napster may quickly ﬁcﬂtm
unauthorized distribution at an exponantial rate.
Defendant’s argument that ueing Napater to sample music in akin to visiting » ﬂ'uﬂ'; Heteting

station in & record stope, or Uateming to song samples on a retall webslte, fails to vonvinos the court .

bacauss Napster nsers can keap the mugio they download. Whethex or not thay dacids o buy the
CD, thay &tiil obtain a parmanent copy of the song. In contrast, muany rotuil sitew only offer thirty-to-
sixty-socond samples in streaming audio format, gag Lambert Roply Dec. § 2, and pmmo{;oml
downloads from the record gompeny plaintiffs are often “timed-out" §oo Coitrell Deo. ¥ | §15
Elaenberg Dec, § 13; Kenswil Deo, 1 12; Vidich Deo. 11 7(4), 6.

The globa) scalc of Napstet usage end the fagt that ussrs avold paying for songs fLM
otherwise would not be free militates ngaingt a detarmination that sampling by Napster qura

21




Unifed States District Court
Pt Fertree Distis of Calikoim

L' - TR - S L B

BNELBENREBGSGGIGGRGNRD

constitutes personal or home use in the traditional scnss,!®

12. Bvem if the type of semmpling supporadly dons on MNapster wers & non-commercial naa,
plaint £ have dnﬁonstmed a substantial liketihood that it would adversely affect the potential
markat for their sopyrighted works if it becams widespread. Sce Sony, 464 U8, at 451, ic'laintifﬁ
olalm three genersl types of harm: a decrease in retadl sales, copocially among college utuc;hmt;; o
obstacle to tha recond campany plaintffe’ future entey into the digital downloading mnﬂuift and a
social develuing of muaje stemming from ita free distribution, With regard to sampling, tMme
percent of the Jay survey respondents indicated that MNapster holps them decids what muaii:. @
purchasze, Soec Jay Rep., Thl. 4. Nevertheleas, Jay reached the overarching conclusion th;\t tha more
songs Napster users download, the more likely they are to reveal Riat such ure reduces th mugio
buying. ‘Sece Id. at 4, 18, Jay's evidenos suggesta that aampling and buflding s free musie libmry
through unauthorized downloading are not mutually exclusive: it is likely that survey m{mndnnt!
who sample are primasily diroet lafiingers. Napster usars—not the record companiss—-control tha
music sclection, the mnoumt and the tming of the sampling zcdvity, and they may :::;j\my songs
after deciding not to purchase the entirs CD, | |
Defendant meintaing that sampling docs not dscronses retail muglo salos and may o‘vnn
stimulata tham. To pupport thia assertion, it rolies heavily on the Fader Report, which nonuludan thm
consumers do not view MP3 files as porfect substitutes for CDs. Sag Lisi Deo. (Fader R.:r;p.) 9% 63.
Fodar oites a survay that he did not conduct for the assertion that “60% of online users who
downlond free digital muxls do o to preview musio bofore buying the CD.” Fader Rep. § 74,
Examining the regults of & diffarent survoy that e purportedly designed, but did not carefully
supervige, he reports that ahoit twenty-cight pareant of Napetar users indicate that their nfmnio
purchases have increassd ainos they began using the Napster softwere. Sas id, § 43. For ikemm
explained in the cowt's evidentisry order, the Fader Report is unreliable and fails to rabu‘:, plaintiifa’
showing of harm. Plaintiffs have demonstyated & meaningful likelihood that the activity defondsnt
callz sampling actually dacrenses yetall sales of their musde.
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13.  Any potential enhancemnent of plaintiffs" salee dus to sampling would not tip the ﬂaiir use
analysis conclusively in favor of defendant. Indeed, courts have rejected the suggestion that a
positive impact on salea negates the copyright holder's entitlement to lcensing fees or auu%:xss to
derivative markeots. Ses Ringgold v, Black Entertainment Television, 126 F.3d 70, 81 u.I(; {2d Cir.
1937y (noting that, even if allegedly infringing vee of plaintiff’a poster in 1elevision pmgr;m
nereased poster salak, plaintit¥ ratained right to licansing fee); MWNMW
Ing,, 696 F,2d 24, 28 (2d Clir. 1982) (stating that speculated increase in plaintiff’s comic bbnk zales
dus to unauthorized uss of Batman and Green Arrow figures on advenising flyers did not {:nubu:h
falr use dafenae as matter of law); MP3 oom, 92 P, Supp, 24 at 352 holding that lllegud.ly; positive
impact on plaintiffs’ prior markst *in no way frees defendant to usurp a further market thnt directly
derives fiom reproduction of [the] sopyrighted works.™).

The MP3.00m opinion is eepectally instructive, Although MP3.com’s activities axhunhly
stimulatad CD salos, the plaintiffs “adtused substantial evidenos that they . . . [had] taken isteps to
anter [the digital downloading market]” MP3.com, 92 F. Supp. 2d ot 352, The fourth fae}m thus
weighed agaivst o finding of fair uss. Plaintiffs in the inrtant action similarly allegs that N?'apﬂbu utd
Impedes thoir entry into the online market, The record company plaintiffe have already wdpandod
eoneiderable Ainds and effort to commenos Internet sales and Jiconsing for digital dﬁWﬂlﬁﬁﬂa Sco
Conray Dec. T§ 9-18; Cottrell Deo. 1Y 6-17; Blsonberg Deo. 1 §-22; Vidich Tyas. 74 7-10. Plalntisty’
economic expert opined that the availshility of froo MP3 files will taducs the market for whthorized,
commercial downlonding. Spg Teooe Deo, at 14-18. This point is corroborated by the fact that all
forty-nine songs available for purchase on Sony's websita can bo obtained for free using Nepstes,
Soo Eisenberg Dee, § 16, If consumers choose to buy, rather than burn, entire CDs they ufu still
more likely 'tb obtain permanent coples of songs on Napster than buy them from Sony's liijte or leten
to stresed nmplea at other oglins locations.

The court eoncludes that, sven asmuming the ssmplng alleged in this case is a nun
copmarcial use, the record company plaintiffa have demonstrated a mesningfal Hlml!hmd that it
wonld advaraaly affect thely entry into the online market if it became widespréad, Ho6 spm:. 484
11.8. at 451, Morcover, it deprives the muais publishar plaintiffs of royaltics for indlvidmél songs.
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The unauthorized downloading of plaintiffs’ musie to rample songs would not eongtiture a falr ugs,
sven if it enhanced CL sales,

14, The court is algo unconvinced that Sony applies to space-shifting. Defendant errotieously
relics on the Winth Cirenit's ssgextion, in a cage involving as inapplicable statuto, that apwa-lh:ﬂ:lng
constitutes pon-conunercial persoval nas. Soo i +

Multimedia Sva., Ino., 180 F,3d 1672, 1079 (5th Cir. 1999) (discussing the applicability u}‘the Audio
Homse Recording Act of 1992 to the Rio MP3 playet),”” Defendant alzo implios that npm?;*ablfhng
music is sufficiently anatogous to time-ahifting talevision brosdcasts to merit the pmmbﬁoh of Sony.
According to tho gravely flawed Fader Report, epace-shifling—Ilike time-shifting-—loaves thu value
of the uupyrizhm unacathed becauso it doea not displace sales. Sce Pader Rep, 1 77; ggmg. 464 .8,
at 421 {voncluding that plaintifis J1d not prove that tima-shifting created any likelihood afiharm)
Defendant again oites Fader for the atatistio that geventy percent of Napster uscrs at least sbmotimes
engage in space-shifting. Sen Lisi Deo. (Fader Rep.) § 77, In contrast, Jay opined that
approximately forty-nine parcent of her collegs-student survey respondents praviously owfmd leag
than ten percent of the songs thay downloaded, m,dllbuut sixty=ninas percent owned lcaz ih?n A
quarter. Soa Jay Rep. at 4, 21 & Tbl 7. Ths court has already held that the Jay Report bafn grenier
indiein of relinbility than tha Fader Report. Mareavar, ihder either analysis, the inatant mi;aﬂer ie
distinguishable from Sony bacauss the Supreme Court determined in Sony that timmhlftim
repreaentad the im‘noipdl. rather than an aocasional use of VCRa. Ses Snpy, 4684 118, at 4?.1

15.  Defendant argues that, if spase-shifting ig deamad a falr vas, the staple article of un?:nmm
doctrine precludes Usbility for contributory or vicarlous infringement. Undsr §any, the copyright
halder cannet extend his monopoly to produsts "capabla of substantial noninfringing uses.” Sony.
464'U.8, a1442. Defendsnt fails 4o show that space-shifting constitutes a commercially s{gnificant
use of Napeter. Tndeed, the most credible sxplanation for the exponential grawth nfmfﬂtsf to the
website in tho vast array of free MP3 files offered by other users—mnot the ability of sach ﬁ%lﬂividuul
{0 spaoco-ahift mm;ic she already dwne. Thua, even if spaceshifting 18 a fair uae, it is not ﬂélbﬂtnnﬁﬂl
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enough to precluds lisbility under the steple artlols of commerce doctrine, See Crble/Hoime

i
Conununication Corp, v, Nepwerk Prods,, Inc., 902 F.2d 829, 846 (11th Cir. 1990) (affirming

finding of contributory infringement where dafendant primarily promoted pirate computes chipa and
other devices capabla of descrambling pay-TV broadoasts as infringement alds); A&M Récorday,
Qeneral Audlo Yideo Cassetten, Ina,, 948 F. Supp. 1449, 1436 (C.D. Cal. 1996) (rajocting Sony

defanee bacanss countefeiting was chief purpose of time-loaded caszattas that dofmdam isﬁld).”

16.  This court also declines to apply ths staple article of commerce doctrine bacause, é\l
paragmphu (DX6) snd (B)(2) of the legal conolusions explain, Napgter exeroises ongoing Q:untrol
over its service. In Sony, the dafendsnt’s pacticipation did not extend past mmufmnn-(ng and selling
the VCIta: “[t]he only contact between Sony and the users of the Beétaraax . . . occurred u’? tha
moment of sale.™ Sony, 464 U5, at 438, Here, in contrast, Napster, Inc. maintains and nu&::rviaw m
integrated system that users must acooss to upload or download files. Courts have dixﬂnghiahgd the
protaction Sopny offers to the mannfacture and sala of a davios from scenarion in which 'thh dofondant
continues to exercipe confrol over the device's use, Sm CGeneml Audio Video, 948 F, Supp at 1455~
57 (finding Sony doctrine inapplicable to seller of blank tapes who “scted an a contant hatmm hia
customars and suppliecs of other material necessary for counterfoiting™); W&;&hﬁnﬂ
Svm, Inc, 594 F. Supp, 335, 339 (3.0.N.Y. 1984) (holding that dofendant in paaition to némml
casactio-oopying machine could not invoke Sony); 120 Also Galumbla Plorurey Indun., Inc, v. Aveco,
Ino., 8OO F.2d 59, 62 & n.3 (3d Cir, 1986) (holding that tmeinsss which rented rooms whero public
viewsd copyrighted vidoo castettes cugaged in contributory infringament, wvan when it wis not
souete of casseties). Nepster, Ino,’s faoflitstion of vasuthorized filo-sharing smacks ufﬂu;l
contributory infringoment in these onsoa, rather than the logitimate conduct of the VCR
manvfacturdre, Given defendant’s control over the service, ns opposed to mers manufashiring or
selling, the existenss of u potontially unobjectionable use like spaco-shifting docs not defeat
plaimifts’ claims.

17. Ner do other potential non-inftinging ness of Napater preclude contributory or vicarious
o 25
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A raasonable prabability of proving third-party infringement.

liability. Defendant claima that it engagea in the anthorized promotion of independent actists, ninety-
cight percent of whom are not represented by the record cormpany plaintitts, Seg Def.'s Oﬁp at 10
(citing, inter alia, Kmum Deo. 1 16), 27. However, the Naw Artist Program may not l‘ﬂpﬁl:ﬂeﬂ.t a
subatantial or commercially nlgniﬂnmt aspect of Napater. The evidense suggests that dafmdmt

initially promotad tha avallability of songs by major stars, as opposed to “page after pege bf
wnknown artists.” See 1 Fradkmen Yec., Exh, C (Parker Dep.) at 104:16-105:10, Exh, 235:; Its
purported mission of distributing muaic by artiats unable to obtain record-labol mpmmiiun
appeara to have been developed later,

Other facta point to the conclusion that the New Artiets Program was an nftnrﬂmugi,ht, nota
major aspect of the Napstor buginess plan. Format CEO Eileen Richardson olaimed in hmf depositon
that she told the press Napster 16 not about known ardleta lice Madonna. But, tollingly, discovery
relatad to downloads by Napiter executives raveals that Richardson’s own computer mnte%.inul ahout
five Muedonna files obtainsd yaing Napster. Ses 1 Frackman Do, Exh, A (Richardson Déép.) at
238:2.240:25. Defendant di not launch the webhits aspeot of its Naw Artist Program until after
plintiffs filed ouit, and as recently as July 2000, bons fide new artists conatitatod a very siall
percentage of music available on Napster. Sea Krause Deo. 19, Bxh. A; Olkin Reply Dbé M 3.5;
Heusman Reply Dec. §§ 3-6.

In any evant, Napetex's primary role of fanilitating the unauthorized copying snd djuuibu.tian
eatablished artista’ songe rendera Sony inapplirable. Ses Clenoral Andio Video, 948 F. Stipp. at
1456-57; RGA Bocords, 594 1. Supp, ot 339 |

18.  Plainiiffe do I.lﬂt objoct to all of the suppossdly non-infringing usss of Napstar, 'I'l!wy do not
scek an injunstion covering chat rooms or mesasge boarde, the New Artist Program or mS'
disteibution suthorized by rights holders. Sco PL.'s Reply at 19, Nor do they seek to enjoln
applications uarelatsd to tho mukie recording industry.® Sco ld, Because plaintif¥s do nokt ask the
court to shut down such sateilits actjvides, the fact that these activities may be non-infrinking doos
not lessen plaint k' Lkelihood of suceess, Tha court therefore finds that plaintiffs have ostablished
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D, Centributory Copvright Infincement
1. Ounce they have ghown direct infringement by Napster users, plaintiffk must demonstrate a
likelihood of success on their contributory infringement claim. A sontributory infringar is “ona who,
with knowledge of the infringing activity, indnoces, causes or materially contribytes to the knﬁ-lmng
. 443 1* 24 1159,
1162 (24 Cir. 1971); mw_g‘hmmu 76 F.3d 259, 264 (9th Cil.' 1996},
Courts do not require actusl kmowledge; rather, a dofendant incors comiributory capyright liubmty ir
ha hag reason to koow of the third party’s direct infringemont. mgmmm
Corp.. 902 F.2d &t 846; Soga Enter, Ltd, v, MAPHIA, 948 F. Supp. 923, 933 (N.D. Cal. 1996)
(“Sapa II™).

conduct of enother.” Gepshwi

2. Plalntiffs present convineing evidencs that Napater executives actually lmew nbm.ft and
sought ta protect uso of the eervice to transfer {llagal MP3 files. For example, o dwuman‘t suthored
by co-founder Sean Parker mentions the nesd to romain ignorsat of nsare’ real names nndeP
addresecs “since they ro exchanging pirarad pouzlo, | Frackman Dae., Exh, C (Parker Dep.) at
160:1-162:14, Exh, 254 at ST00100 (cmphasia added). The same doovimient states that, iv, bargaining
with the RIAA, defendant will benafit from the fact that “we ara not just malding pirated fuslo
available but also pushing domand* Xd, at 160:1-162:14, Exh. 254 ut SF00102 (ﬁmM addod).
Theas adraisslons suggest that facilitating the imauthorized axchange of copyrighted muﬁn was a
central part of Napater, Ino. s buginess strategy from the inception.

Plaintif¥ also deonstrate that defendant had actual notice of direct infringement imme- the
RIAA informed it of more than 12,000 infinging files. Seg Creighton 12/3/99 Dec., m D.
Although Napater, Ino. purportedly terminated tha users offering these flles, the RONGA nré still
avnilable using the Napster service, as are the copyrighted works which the record oompény
plaintiffs identifiod in Schedlos A snd B of their complaint. Sgn Creighion Supp. Dev, 1§ 3-4.

3 ‘The law does not require actual knowladgoe of spocific acts of infringement, Sop bﬂu'nndn.
443 F.2 at 1163 (holding that geners] kpowledge that third partios performed copyrighted works
27 |
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satisfied knowledge alement of contributary infringement); Scge I, B57 F. Supp. At 686-87
{concluding that plaintffy cstablished knowlsdge element, aven though elsctronic bulletiv. board
company did not know exactly when infringing video gamos would be uploaded 1o or dovwnlonded
from bulletin hnard). Accondingly, the court rojects defendant’s argument that titles in th(i% Mapater
directory cannot be usod to distinguish infinging from non-infringing files and thus that defondent
oannat know abkout infringement by soy particular user of any particular musical mnnrding or
composition, Sea Liai Dec. (Tygar Rep.) at 29 (offering expect opinion sbout diffioulty o*_‘ |
identifying copyrightad worice by file name); Lars Ulrich Dop. ak 36:16-37:2 (stating that %n the past
he 4l not objeot to individuals taping his band's concerts and making MP3 fils of such Soncerts
availabls via Napster); Sandets Dap. at 24:23.29:13 (discussing complex process for am%mmm
chain of Htle for copyright owners). 1

4, Defendant’s relianse on Religious Te ‘ ! _
Services, [ns.. 907 F. Supp. 1361 (N.D. Cal. 1995), doss not alter the oourt’s conclusion thnt
plaintiffs have a reasonabls Hkelithood of proving mmbumry liability. Ths cited pullzh from
Raliglous Technoloay Center statos:
Whera a BBR [tmue:ttn board aervics] ogﬂmmr oannot feazonahly verify a cladm of
infringement, cither bmnuu of a possible fair uas defeniss, tha lack of
notices on the coples, of opmsht holder'a failure to ravide the negses
documentation to show that thero 1s I.lkely In oiﬁ erator’s lack o
knowladge wm be found ronsonsble and there be m Uability for conulbumw
infringement for allowing the continued distribution of the works on its system.
Id ar 1374. Thia languago is diota becauao tho plalntis mmﬂmmmmmlmhad L)
genuine lasues of mrhl frot regarding knowledge, More Importantly, Napater 1s not an, ‘Tnternet
service providsr that acts as a mere conduit for the transfer of filea. ﬂuﬁm,f..ﬂm
Ing,, 2000 WL 57136, et *5, 8 (N.D, Clal. May 12, 2000). Rathar, it offers search and dirsotory
functions specifically designad to allow utara to looate music, the majority of which i cdpyrighted.
Sep id. ot *6, Thus, even if dista from anothar fsderal distriot court were binding,
Technoleay Ceatet would not mandate a determination that Napster, Ino. lacks the nmnwindgn

requisite to contributory infringemeat.
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5. At the very laast, defendmt had constructive knowladga of ita naers” illegal conduct, Some
Napgtar executives boast recording industry experiencs, soq 1 Frackman Deo. (Ricardson f)up.). Bah,
129 at ER00138, and defendant does not disputa that it possessed enough sophistication aljmut
intsllectual property laws to sue a rock band that copied ita logo. Sge 2 Frackman Dec., th. M
(online news article about sourt procesdings to halt The Dmpnna v use of Napster logo).* i The
evidence indicatos that Napatar axsoutives downloaded infringing material to their own cqmputm
using the service and promoted the website with sersan shota listing infinging fles, Sse
¥rackmen Itec., Exh. D (Brooks Dep.) at 51:8-24, 54;25-56:11, Exh. 4 at 2-4, Bxh, 126 th 002260,
002263; 1 Frackman Dee., Rxh. A (Richardson Dep,) at 20:5-22:10, 25:2-26:1; Exh. C {Péﬂtur Dep)
at 70:14~16, Exch, 230, § 3-5; Bxh, B (Panming Dep.), Bxhs. 174-76. Stoh sonduct satiafies the
abjootivo test for construotiva knowledge—defandmut hiad reason to know about mmngenim by
third parties. Sge Cable/imue Communication Corp,, 902 F.2d at B46.%4

6.  Plaintiffs have also shown that defendant matsdally contributed to the infringing Lqﬁvity In
Eanovisa, the owners of copytights for musical recordings stated & contributocy inﬁiumm claim
against the operators of a swap meet at which independent vendors sold counterfedt mnnimg;a 113
Fonovisa, 76 F.3d at 264, The Ninth Circiit heid the copyright owners® allegations were ?-sumu:mg
t0 ahow matéelal conteibution™ booauso “4t would have been diffientt for the infiinging activity to
ke place i the massivo quantities alléged without the suppart servioos providad by the swap m

Id. Aocopding to plaintiffs in the instant action, “Nepstar s eacentially an Intamet swap n‘metr-—mora
technologloally sophisticated but in many ways indistinguishsbls ftom the [:lufandan:] in me
¥1.'s Bt, #t 6, The court largely agroos with thip chevastarization. ‘

Unhka the swap meot vendors, Napstes usere offer thelr infringing music for free. Howmr,
defindant’s material contribution is still analogous to that of the swap meet in Fonoyiga- 4Thn swap
meet pravided support scrvices like parking, booth spacs, edvertising, and clientele. Sca h’_unnxxn.
76 P.3d at 264. Homs, Napater, Ino, supplies the proprieteary software, search engine, am&- and
means of sstablishing a connection between usors’ computars. ‘Without the suppott aandbu
defondant provides, Mapster vaers could not find and dawnload the musie they watt whiln the onao of
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which defendant boasta.
Several contributory infringement cases involviag online gervices ara in accord with the
court's conelugion that defandant materially contributes to the infringing astivity. For exawmpls in
Spgall, an elc-uu'onio bulletin board asrvice acted as a central depository for vmauthorized Eccpiao of
computer games and materially contributed to infiingement because it provided software, i:.udwnm,
and phone lines needed for upleading and downloading copyrighted material. Sco Sgn,ni. Q48 B,
Supp. ot 933, Similarly, in Religious Tochnology Genter, a case defendant ignores when Gonventent,
a court in thia distriet stated that an Internet accens provider is not a mara landlord; mthar.% it exerts
control akin to » radio statien replaying infringing broadoasta. Sce Religioua Tach, Gir,. $07 F.
Supp. et 1375 (holding that plaintiffs ralsed genuine icma of material fact as to service pnfwidar'a a
subatantial partioipation). :
Defendant marshals two distriet conrt cascs in an attemapt to robut plaintiffy” arg\m’!m sbout
materinl contributdion. Scs Intcllectual Reserve oune ptrv. 73 F. Supp 24
1290, 1293 (D. Utah 1599) (holding thet posting links to infringing Wﬂbll‘hﬂl did not cnnﬂ’xbuta to
infiingsment by thoss websitow® operators); Bernstaln ¥, 1.6, Peniy K 50 USP.Q. 24 1063 (C.D.
Cal. 1998) (pavaphrasing defendant's spparently susessefil argument that “multiple Hoking does not
constituts substantial participation in any infringemont where tho linking wabaita doos nni: mention
the fact that Intemet usera could, by following the links, find infringing material on enothi
website™). The Bemtein coust offered no reasoning for s dizmisaal of the complaint. Neither caso
i fagtually apposite, for Napatar provides it users with much more than hyperlinking; m-tar is an
integrated service dexigned to enable usars to locate and download MP3 music files, In ¥écping with
1ta visw that Niapstar, Ino, plays a more activé tols in facilitating file-gharing than an Internct sarvice
providar acting aa a passive conduit, this court finds it probable that defendant materially contribtted
to unlawful conduct,

7. Beonuss they have made s convineing showing with regard to both the knewledge and materinl '
sontribution alemants, plaintiffs have establishad a reasonable likelihood of succsss on their
sontributory infringernent oleime,

o »




United States District Conrt
For the Mordlers D! of Caliomin

1= TN RS R - T T I

R - [
ﬂﬂbﬁwsauhmpwo

SEREB

28

TR R s | 11 p—_ i

E. Viesrious Copvright Infringement
1. Even in the abscnoo of en amployment relatdonship, e defendant incurs Habllity for vicarions
copyright infringement if he “has the right and sbility to superviss th infiiaging activity ﬁnd also
has a direet financial interest in such activities,” Fonovisa, 76 F.3d at 262 (quoting ﬂmh&in. 443
F.2d at 1162). |

2. TnFonovies the swep moot opecator satisflod the first element of viourions isbility beowise it
fad the right to terminato vendora at will; it also controlled customers® acooss snd promoted ils:
services, Sagid. Although Napstar, Inc. argues that it is technologioally diffiowlt, and pefhape
infoasible, to distinguish legal and ilegal conduct, plaintiffk have khown that defendant ld'plrviael'
Napster use. Indesd, ngntm. Ino. itself takes pains to inform the court of its improved ﬁmﬁ of
blocking users about wham rights holders complain. Sop Daf.'s Opp, Br. at 19 (eiting Knulur Dec, 'i
22), 33 (eiting Kasalar Dac, TY 23-24). This is tantamonnt to an admission that defendant oan, and
somatimes doss, polico its service. Ses Religious Tech, Gir,. 907 F. Bupp. at 1376 (concluding that
evidenoo that Intamet sccess provider acted 1o mpmd. subscribers” acoovmts and could delete
specific poatinas ralsed genuine Issue of material fant sbot vicatious lability). i

Moreover,  defondant nesd not exercisn its supervisory powers to be deemed nnpablu of
doing so. Soo Gembwin, 443 P.2d ar 1161.83, The court tharefore finds that Nxpster, Inh has the
vight and ability to supervise its users® infringing condust ‘ |

3. Plaintifts have shown & reasonable ikelihood that Napater, Ino. has a direct ﬁnnm’-lni interest
mthnin.ﬁ'!agingl.uﬁvtty Citing acvaral non-governing casss from other districts, thuy&bntmdﬂllt
direot finanolal banefit doea not require sarnad revenues, so long as the dafendamt has mz‘wmln
incentived for tolerating unlawful bohavior. For instance, in Mmth.Qh_Mn!in_!..Shlhhl-; 851 1.
Supp. 475 (8.5, Ga, 1994), & bar derivod dircot financial beaafit ftom infringing musioal
performances on its promises. Ths court noted that “an anterprisc is considared to be 'pr’oﬂt-ﬁmhns

aven if it never actually yields o profit.™ Id. at 4B0; mmﬂmmm
1994 W'L 254654, at *5 (D, Kan, 1906) (“The fact that defendant’ satreprensurial enterprise is not

3l
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profiting is not a defenas to the plaintiffs’ copyright infringament claims.”); Broadeagt Musio. Ine, v.
Hobi. Inc, 1993 WI. 404152, at #3 (M.D. La, 1963) (holding defendant vicariously Hable because it
opetated with gos] of making a profit, even though it did not actually make one), aff'd 20 F.3d 1171
(sth Cir. 1994). ?
Although Mapeter, Inc. currently generaton no revenue, it intemal documents ntnt{h that it

*will drive [sic) revenues dir:ctly fiom increases in userbase.” 1 Frackman Pec, (Parker I)ep ), Exh.
281,% Tha Napstar sefvics atiracts moro and mioro users by offering an inoreasing mmm% of quality
musioc for fres. Soo, o.g, 1 Frackman Dec,, Bxh. A (Richardsen Deps.) st 112:18.113:2. It; hopea to
“monetize™ [ta user bage through ons of geveral genaration revanys modsla noted in the ﬂ%mﬂ
Thia ia similar to tae type of ditect financial atereat the Minth Cironit found Buﬁi&imt for
vicarious lisbility in Fogpviss, where the swep meet’a revenues flowed direotly from customm
drawn by the n%ilnhﬂity of musio at hargain bascment prices. Seg Fonovisa, 76 F.Ad at 163-64.

X ; ay St ; : ARR™D, 554 F. 2d 1213,

1214 (18t Cir. 1977) (huldlu,g recing assoclation vicatjously lisble for inﬁinging bmndnaa?t of music
to entertain Taco-goera “when they were not absorbed in watching the races’); me
v, Webbworld, Ino, 968 P. Supp. 1171, 1177 (N.D. Tex, 1997) (aolding dafendant vicarifrualy isble
becanss “plaintifs photographs enhanced the stiruotivensss of tho Neptics' webslte to pcj%mﬂnl
customers"); Polviram Iot’) Publ’s. Ing, ¥, Nevadw/TIG, Tac, 855 F. Supp, 1314, 1332 (D, Mass.
1994) (finding that music used to cultivata trade show attendses interest provided direct ﬁmmninl
beneafit to teads show). ,
Napster, Ino.*s oursory discussion of the socond slemant af vioarious Hability duaé little to
tebut this lins of reasoning. Relying on Religious Techtology Center, 907 F. Supp. st 15‘{76-77.
defondant maintais that it doss not have a policy of ignoring infringement, and that ever if it did, its
non-infidnging ussa lure consumern to ita parvics. The Iatter contention, for whieh it prudidu: no
factual support, does not squere with its prediction fhat “the requested injunction would éffectivaly
put Mapster out of business.” Def."s Opp. Bz, st 31, If many of defendant's mmmmi-ﬂf? ignifioant
naes were non-infringing, a1 infunction limitad to unlawful activity would not have msh a aire
-
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impact. Defendant’s repressntations about the primacy of itg legitimate uses thus appear
disingenwous. The ability to download myriad popular pausie files without payment sesms 10
constitute the glittering objcct that attracts Napster's financially-valuable neet bases,

4. Plaintiffs has shown a reasonsble likelihood of success on their vicarions infringeraent
olaims, ' ‘

F. Defondsnt s Fint.Amendncnt Challange
1. According to Napster, Ino., the requested injunction would impose a prior restralnt on its fres
spesch, as wall as that of its usets and tho ynsigaed artists that depond upot its gorvioa, This Pirst
Amendment argument centers on the fact that defendant offers an electronio divectory, w!ﬂuh does
not Haelf contain copyrighted material. Directorics have boon accorded First .Amendmmﬁ protection.

1y o, v Bate 582 P.24 706, 710-11 (3d Cir.) (uammthat

Firat Amendment affords an mush protection to listing in dirsctory as it does to noWBpﬂpﬁr
advertisement), set, depled, 439 1.8, 966 (1 978}

2. Although an overbroad injunction might implicate the Firat Amendment, freo Bpemh
conocme “are protected by and cocxtenaive with the fuir nas doc R Nihmm.ﬁhimhmm
v, Comling Bas. Dats, Itg, 166 F.3d 65, 74 (24 Cir, 1999); Religlove Toch, Ctr., 907 F. 1supp at
1377 (statipg that, Where otherwlae appropriate, imposing liability for copyright inﬂ‘ingefm.ent does
not necegsatily creuto First Amendment concens becange the falr use defense mmmpusau thia
icruc). This murthan already detepmined that plaintiffs do not seek to m:jolnmymrusaa of the
Naupatar servios that are niot commpletely mnuivod or peripheral to its exiatencs.

3. The purdea dispute the extant to which infringing and non-infinging aspeats of'khn parvies

are ssparable, Napster, Ine.'s interim CRO Hank Bary and Viee President nfﬂnpnmﬂng Bdward

Kestlat both opine that tha requested injunction winld have the prastical effect of comyslling

defendant 1o excludeo all songs from its syatem, inoiuding those which plaintiffs do not «’:-wn Bea
33
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Barry Dec, | 13; Kessler Deo. 439, In this view, the Injunction would dastroy the Napstst scrvice,
or if the service did nat shut down completaly, foreibly supplant peer-to-peer fils-sharing Wlth a
model under which defendant dictated the content. Sce Kesslar Deo. % 39, Bairy avers that. Bz a

rosult of the inju.nuﬁon, Nupater would loza ita competitive edge vig=g-vis wrnilar services, Beg Bay
Deo. 1 13.

In contrast, plaintiffs contend that Napster's New Artist Program, message bosrds, chat
roomd, and file-sharing applicationa for business and sclentific ressarch would reraain vmi:la if the
court granted the roquested reliof. Seg PL7¢ Reply at 19; Daniel Farmer Deo. 71 34, Plniﬁﬁﬁh
expert Danle] Farmer suggonts sovaral potentially viable mcthods of limiting the Napster $uwma to
musls files authorized for sharing. Firat, defendant could compile A datsbaso of authosized musio
and then write 8 goftware progrem to read the flles on yaers’ hard drives when thoy log-oﬁ io the
Napstar service, The program would oompars thosa file games with the authorized list, ahd only
those fites that matchsd could be uploaded onto Napster. Seg Farmer Deo, 73, .thﬂvely.
defendant sould write & software program that provented users fromn svecesstully unamhing for fila
namea exoluded from the authorized liat. Sesid. |

In the avent thut INapsater, Inc. cannot soparate the infringing wd nep-infringing ﬂnpmt! of itz
gervice, its First Amendment argument till fufls. Courts will not gustain a First .Amundxmnt
challengs whera the defondant entraps itself in an “all-or-nothing predicament.” m.jmg_m
LBy, Penguin Booka USA, Tnd, 109 F.3d 1394, 1406 (9th Cir.) (enjoining cntirs book that
included paredy in siyle of Dr. Seuss posm bacauas defendant procsadad with book pmﬁlmon after
ongot of litlgation), port, dismisaed, 118 8. Ct. 27 (1997). Bven ifit is technologleally Mrpmrme for
Napster, Inc. to offor euch functions as its divectory withoot faciliteting infringemant, t.ht couit still
tnust take actipn to protect plaintiffs’ copyrights. Spe. 0.5, Oxth-O-Vision. Tog, v, Home Box Office,
474 F, Bupp. 672, 686 n.14 (3.D.N.Y. 1979).

a4
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G. Mimez of Copvright Defense
1. Defendant easentially raisca an antitrust argument as an equitable defenas against ‘

the preliminary injunction motion, Under the mbric of misuse of eopyright, Napster, Imv arguos that
plaintiffs seek to aggrandize their monopoly beyond the scopd of their copyrights by (1) itmGﬂns
he flow of unsigned artista® music, which competes with their own, and (2) controlling tim
distribution of muslo aver the Internet. Alloged antitrust violations by a copyright pmntiﬁ‘ gonerally
do not adford & valid defenas ngainst sm infingement aotion and ought not 1o dissuade & r'mm from,
granting injunsiive relief, Heg 4 Mimmer on Copyxipght § 13. 09[AY, at 13-286 (olting, inu-r afla.
Orth-Q-Vision, 474 P. Supp, st 689).

2. Furthetmore, moat of tho cascs defandaat cites deal with itaproper attempis to mllurgl Y
copyright monopoly through restricted or axclusive licensing. Soe. 0.0, wmm
Caom, v, Ameatican Med, Ass'n, 121 F. 3d 516, 521 (9th Cir.) (1997), a8 amendad 133 F. ﬁd 1140 {9th
Cir. 1998) (finding Hosnning agroesnent precludiag vas of competitor’s products to be nﬁme).

gart. denied 522 U.S. 533 (1997); soa slas, 8.¢.. Aloatsl USA. Tno, v. DG Tooh,, fncy 166 F.34 772,
762-95 (overtuming diatriet court's rejection of misuss defmae based on hcming q;mdmmt
allowing plaintiff to gein contrel ever unoapyrighted products), rehh'g snd rah'g &0 hm depied, 180
F.3d 267 (5th Cir. 1999); Lascrcomb Arm., Ino, ¥ Reynokds, 911 ¥.2d 970, 978-79 (4th bir 1990)
(concluding that cxolusive Hoensing clayse inhibiting Heenseas from daveloping own product!
constituted misnas). Flaintiffs have granted no licansed to defandant, lat alone I.mpﬂmihalhl}r
reatrictive cnes; Spe Conroy Dee. § 4; Cottrell Do,  5; Risenberg Dec, 4 21; Kepawil Dec. 4 15; .
Vidich Dooc. { 8; Swolley Deo. § 11.

3.  Accordingly, this coust rejects tha misuse of copyright defease.

H. Waivex

1. Napstes, Ino. alao avers that plaintiffs walved thelr entitlement to copytight proteotion booauss
(8) they hastenied the proliferation of MP3 flles on the Internet, and (b) thiy plin to emter the taarket

a5
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for digital downloading themaelves. Theae arguments 8¢ unavailing.

Drefendant has submitted deposttion excerpts related to the record company plaintiffe’
business dealings with Internet and software companied that provida ripping softwars, custom CDs,¥
and players capabla of playing unencryptod MP3 files.)” Sco, g, 1 Pulgram oo, Bxh. A (Conroy
Dep.) at 51:8-52:16, Exh, B (Cottrell Dopi) at 141:10-142:142, None of plaintiff' onﬂne pmm is
g pasty to this action. Dut at lcast one plaimiﬁ'mﬁiony-ulla & devios capable of playing |
downloaded MP3 filss, regardlesa of whether the distribution of such files is enthorized. sgg ;4..
Exh. E (Biseniberg Dep.) at 44:5-48:10, Bxh. 220,

This limited vidones fails to convines the court that tho record companies mm:i the
monster that is now devouring their intellcctual property rights.?® Althongh plaintiffs hwe not sued
their business partness for centributory infringement, they typicaily have asked them to dinuounga .
unauthorized ripping and have made soourity part of tholr agreemonts. S8, 8.4, Exh. A CCumuy
Dep.) at 17:13-23, 18:22-19:6, 38: 3-22, 51:8-14; Exh. B (Cottrell Drep.) at 135*24-136 7. Defondant
falls to show that, in hastening the proliferation of MFP3 files, plaintiffs aid more then aaa‘k partners
for their commencial downloading venturcs and develop music playsts for filsa they plw%‘md to eall
ver the Intemer,  Nor did plainiffs knvits wholesale infiingement when they distributéd a small
pumber of free MP3 filas for promotional purposes, especially kince many of theao files
sutomatically “timed-out.” Seo Conroy Dec, q #-17; Cotirell Deo. § 15; Blsenberg Dec. -hxa
Kenswil Deo. § 12; Vidich Deo. 71 7(d), 8.

T gupport its walver argument, defondant primarily cites Inapposits cased !nvoh‘mg implisd
licenses. Sas, 0.0, Effocts Agsoss,, Ino, v. Cohoen, 908 F.2d 555, 559-60 (9th Cir, 1990) (nnd!ns
impliad license where plaintiff created work at dafcndant’s requost and gave work to dﬁfmdln! with
intent that g.‘ltﬂmdnnt sopy and distribute it), gert. deniod. 498 1.8, 1103 (1921), The avidme hare
does ot revesl the existance of an implied licanse; fndoed, the RIAA, gave defendant exbrosa niotioe
that it objectad to ths avallability of its mambers' ¢opyrightsd musio on Napater. Ben Gf}-uighm
12/3/90 Des., Bxh, D.
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1. Defendant arguea that, to cleim infringement of multiple works, plaintlffs rust spéeify the
works with particularity and provide proof of copyright registration. The oitad statutoty n‘ubamhon,
17 U.8.C, section 411(a), provides with certsin exceptions: “[Njo action for infringement. ofthe
copyright in any work shall bo instituted until registration of the copyright claim has buw made In
arcordanos with this titie.” 17 11.85.C. § 411(a); sco alig W,mmm 152 F.24
1209, 1211 ($th Cir. 1998). ‘A copyright infringement cleim ¢onsists of two clements: (a) ownership
of 0 valid copyright, and (b) copying of eriginal elements of the copyrighted work. oo Fnin
Wmmﬂm 499 1.8, 340, 361 (1991).

2, Napstex, Ino, exaggarates the import of & non-goveming chac, Colav, Allen, 3 F R_D. 236,
237 (8.L.N.Y. 1042). In Cols, the defendant altegedly copisd eplanden from six books. a:-aze fadled
to plead her infiingerant elaim with sufficient partioularity bocause she marely listed mé books*
titles without spooifying which portions were copied. Hers, plaintifis have attached twor hohodulc;
Usting works allegedly infringed in thoir antirery. Schoedule A includes proof of registeation;
Schodule B (works recorded befors 1972) does not bacanss this materisl is govored by ]m:n law.
Thus, desplte their clalm that it would be butdensorae or sven imposaiblo to ideatify all bﬂhn
copynghmd music they own, plaintiffs have made st least a minimal effort to describa Iha works in
st

3, Fusthermore, in Walt Dismoy Co, v, Pawell, 807 F.24 565, 568 (D.C. Cir. 1990), the D.C.
Cirsult allowed a pormanent injunction covering works owned by the plaintiff but not ui suit. Tha
Walt Disnev court found such a broad injunction appropriste where “lability has been dmmlnad
adverzely to the infringer, there has been & history of comtinuing infringement and a llﬂﬂ.ﬁom threat
of future jnfringement remainge.” I, Here, the cvidence astablizhes that unmthodmﬂnhnﬁngnf
plaintiffe* copyrighted music ocourred on & masaive scale in the past; Napster omﬂﬂuf-'ﬁ to be usad to
download and upload filos itlogally deapita defemdant’s purportedly enhanced ability w torminate
infringers; and the court anticipatss a hemorthago of pludatiff’ copyrightsd material m ngers rugh to
27
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obtain Foe music befors trial. The courts tharsfore finds jt necessary to issue an injunction severing
both plaintiffs* copyrighted works in suit and those not yet named.

1. leparable Horm
1. Because plamtiffs have shown & reasonable lilelihood of success on the merits of thelr
contributory and vicarious copyright infringement claims, they are entitiad to & pmumpt&on of
irropatable harm, Sea Micro Star,154 F.3d at 1109,

|

2. The court rejects defendant’y contention that it has rebutted this presumption by
demonstrating that any harm is de minimis, The declarations of record company axenutivea
combined with the Tesce Report, catablish that plaintiffs have invested in the digital d.omJ'nlunding
market and that their business plans are threatenad by & service that offars tha pama pmduot for free,
§es Conroy Dec. 19 9-18; Cottrell Dec. § 1 6-17; Bisenborg Dec, T 9-22; Teace Rep. ut 14-1R8;
Vidich Dec. ] 7-10. Morecver, while the coust recognizes the limitations of a survey tlmt only
targets college students, the Jay Raport suggests the tendency of Napster use to mpptlsﬁ%CD
purchases, cspecially amonyg heavy usors. Sgo Tay Rep. at 4, 18, |

¥. Balanes.ofthe Kardihips ;

1. Tha sowst cannot glve msh weight to dafmdm: s lament that the requeated reli¢f will put it
out of businoss, Seg Sua Microsvetems, e, v, Miczogaft Com,, 188 F.3d 1115, 1119 (bﬂ;c:x
1999). Although evan & nmew injunction may so fully sviscerats Mapater, Joc. as to dc’stmy its user
base® or make it zervios tachnologically infessibls, the business interests of an Infringéx do not
trump & ng.hu holder's entitiament to copyTight protection. Nor dosa defendant’s mpp:isnd inabilty
to separats infringing and non-infringing clements of its sexvice sonatituts a valid :moh for denying
plaintiffs pelief or for jssuing a stay. Seg Dr. Seuns, 109 F.3d at 1406.

Any destiustion of Napster, Ino, by & preliminaty injunction ja speculative com}&amd to the
statiztionl svidence of masuive, unauthorized dswnloading and uploading of plaintiffe® bopyﬂahtnd
wodka—as meny a3 10,000 filea per seoond, by defendant’s own admission. ﬂnKﬂllll!:t Doo, | 29,

38 ‘
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The court has every reason to belisve that, without a preliminary injunction, these sumbeis will

mushroom as Napster users, and nowconiers attracted by the publicity, soramble to obtailf as much
froo pausic as possible bofore trial.

2. Napater, It0. contonda that its garvice posép no harm to pla!ﬁtlm becauss future SDMI
specifications will provect their musio releases in both CT» and downloadable farmats.M 'l,l)efendant
purportedly intends to support SDMI-compilant formata who théy hacome available. Sk Keesler
Dec. T 37. However, this argument auffers from two fatal flaws. Fitst, assuming SOMI 'brotcuﬁm
wotk, they will only affect plntiffs® sew Teloases; noithor the copyrighted matertal in Schedulos A
and B of ths complaint nor any ather existing music that plaintiffs ewn will be caversd. m 1
Pulgram Dac. (Vidich Dep.) ot 54:6-55:4, 59:8-62:10. Second, becanss the SDMI spectfications
pave not yet taken offoot, they cannot shisld plaintiffs from iropatablo barm st this mottient—tho
roment in which the proliminary injuzstion {s sought. See id. st $9:8-62:10. A righta fitendly

regumne schaduled for implementation, ot the carlicat, by the end of 2000 does nothing té staunch the

Nagal flow of plaintiff® copyrightod mutesial over the Internet in the suromer snd annrnn of this
yoar. '

3. Thus, even if tha court weve roquired to balance the hardships, which it is not because
plaintiffs havo Taissd serious questions and shown & song likcallhood of success on the metits,
plaintiffs would prevall in thoir motion for a preliminaty injunction.

L CONCLUSION ‘
Yor tha fyregoing reasons, the court GRANTS plaintiff’ motion for & preliminiry injunction
against Nopster, Ino. Defendant is hereby preliminarily ENJOINED fomm cogaiag in, or facllitating
othets ln copying, downloading, uploading, transmirting, or distributing plainfly’ copyrighted
musiosl compositions and sound recordings, protsoted by either fodgal or st law, without expross
pu'mﬂidnn of the rights owniay. This injunction applies to all such works that plni‘ntifih owny it {e
not Hrmitsd to thoss listed in Schedules A and B of tho complaint. |

1]




Tmited States District Court

o e me—

For the Nasibers District of Ciltlocsi

Plointiffa have shown persuasively that they own the copyrights to more than seventy peorcent
of the music available on the Napster systemn. Sea Hausman Dec. § 8. Becauso dnfmd.ant;hu
contributed to illegal copying on u scale that is without precedent, it bears the burden of dtjwaluplng a
cans to comply with the injinction. Defindant must insure that no work awned by plaiftiffs which
pelther dafandant nor Napster usera have permission ta use or Jdiztribute is uploaded or d&wﬂoadad
on Napster. The court ORDERS plaintiffs to cooperate with Jofendant in identifying the works to
which they owh copyrights. To this end, plaintiffe must file & writen plan no Iater than S eptember,
5, 2000, describing the most expedient method by which their rights cen bo ascertained. ' The court
ateo ORDERS plaintiffs to post & band for the sum of & 5,000,000.00 to ¢ompensate defendant for its
losses in the sveut that this injunction is taversad oF vacated.*?

1T 18 50 ORDERED.

Dated: Md /¢, Zoec

Ay
W
M AR AMTIAL)

of Fadge, United ftatos Distict Court
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ENDNOTES

1. Hepeaftsr, the court will use the term “musis” to encompass both musical compogitions and
gound rocordings, unloss atharwise specifically notad,

2, For the aske of elard the court will refer to the defendant Internat compeny a8 “Napster, Inc.”
N Fasin but not Hmited

The term “Napster” will bo used to denots Napster, Ino.’s integrated service, ino

to jta software, servérs, search functions, and Indexing fimctions. ‘Where ‘Napater” appears as at,
adjective, the aspect of the garvics 1o which the adjective refars ehould be clear from the contaxt. The
term “Napster uger’” refers to any individual who uses Napater software to download end/or upload files.

3. Alihough the parties sporadically incinde Biloen Richardson as a defendant in t:hnfc on, the
court m:ins thg]L she l?i;-urn.n dimninud from this action pursusit to the May 24, 2000 m;lplt?lgﬂnn of
diemissal. ; .

4. In this Memorandum and Order, the court will clte to and quots from any deolaration, deposition, |.
or other material filed under protective order if the parties relicd upon it, or it i8 neccasaty eﬁ!:intha
court's findings end conclusions. Documents unsealed on this ground inglwda: Russé kinan
Declaration (vols. 1 & 2), Kevin Conroy Deolara Richard Cotirell Declaration, Mark Elsenberg
Declaration, Lewrenda Daclaration, Paul Vidich Declavation, David 7, Teeos eolacation,
BdwardKnulurDmlnaﬁ%ummF.Pulgranoolatunm(vnls. 1 &2), Danjol Fanner Declarstion,
Rusaell Frackman Repl:{ laration, Julin Greer &ﬁb{ Declarution, snd David Lejnbert Reply
Daclaration. This ligt includes any, or all, supporting bits that may contaih internal ool %m.
deposttion transeripts, or other material upop Which the court has relied. Any othet documsient erly
coverad by protective order but cited in thia Memorandui and Order i3 also deamed to te unsealed.

5.  Defondant objécts to this exhibit to former CEO Eilsen Richardson’s deposition im the
grounds that it is nelther properly authenticated nor “relevant to Nepster work today." Df"s
Objections to P1.'a Evidenco at 10. Tha court doca net intand to rule direetly on each of | g
rayriad objootions, many of which are unfounded; howover, it notes that Richardson testified thet she
roviewed this document and that it dated from Qotobar 15392, Sha confirmed much of itk content
under oath, and dafandant’s counsel failad to object to the dosument during the deposition on .
relevancy, foundational, or authentioation grounds. Defendant’s early business plans ar¢ relevant to
this action because they roveal facts about the carly operetion of the Napstar sarvics, as ell as tho
Kmowledge and goals of Napater, Ino. exacutives. ‘Accordingly, Exbibit 127 to the Richirdson
Deposition ia admissible.

Plaintiffe” expert Dr. Olidn, a profsasor of etatlstios at Stanford Univmtgigy. dividad his
stud%iu‘bo two projects. In the User Project, a sample 1ist of users and Ale names was taken avery hour
Researchers onllod & sab-gample of 1,150 useta from 28,000 samplcd and

crmrined that all 1,150 userv offersd to share at least two co;:ﬁ_ghtad songs. agitd. at4-5, 7. The
Downlosd Project performed downloads at cight ssparate times for a five-minute perind oporated
a liat of 1,150 gonge from n%onormmﬂmm‘? 185 filea. S&8 6. O that
1aintiffs or other cop %m own or admindgtar the rights to 1,002 (or 87.1 m)ufﬁwllm
lsge. Thirty-zseven (or 3.2 pereemt) of tha filea are liksaly @ cop ted m& butad wit[wut
authorjzation. Dr. O sdentified only thrae filea (or .26 percent) wete clearly oorsd without
objection from the rights holder, while 108 (or 9.4 percent) of tho files did not mt énough data to
gmld a conclusion. at 7, Ctharles J, Havmman, anti-piracy counsel for tho deicnpined that
4 out oﬂ.lig fles Ikin'a download databage belongad to or were administerod by plaintiffs snd

3
ware on Napster without permission. Smp Charlea J. Heustien Dec, 7 8,
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T, Defendant’s objection to Bxhibit 254 o

both parties have engaged, of indiecriminatel challen
ﬁ'mtlp ; ! t':nd

itlegs and burdensome for the court, De

f the Parker

ant argnteﬁzu Exhibit 254 ag irrelevant to how the

ecompany “actuall crates;” yot the carly business strato

such issues as de t*s knowledgo of ¢

o infringing acvity and
While defendant raizcs many meritless objections, it

seirion exemplifies a stratogy, in which
vorable svidence, Thisapproachisboth

es of Nﬂﬁstﬂﬁ Tne, are plainly relevant to
ita intended affect on {the matket.
plso eottaotly notes t ffx failed to

hat plai
authenticato some of the docurents upon which they raly. Por exampls, plaintiffe Xid not get Shawn

tion. They have paid a price for this overaight,
"'ne eottrt cannot rely on documents that would otherwise b “smoking * indic that Napater,

¥Fanning to authenticate
Ino, seught to “bypass the record industry entirely,” makes

dsath of the

Sean Parker

Exhibit A to

. 1 Frackmat Deo, (Panning Dep.), Bxh,

Exhibita 186 and 188 to his depos

1R6& at 00017; Exh, 188,

8. appears to have mistakenly identified this document. numbeted NAPOOIGAT—an
Oectober 28, 1999 email froom St Parker—an

record stores obsolets, and “bring(] about tha

*

hanie Norton Lo other Nepster employees, insluding
his deolaration, Tn fact, it §s Hxhibit B. Although the email indicates that dafendant

plannad to golicit interest among unsigned artigts, it copteing a tic statement regarding the crestion |,
D exos Listing svailablo MP3s; “For oy, weshould do this fuf UNSIGNED arkists ony o the RIAA

thinks we ara not infrin, on ght.”’ Parker Deov,, Exh. B (recond cnphasis add
dafendan or:?:.lp&'g: ¢

tha caso With

AR isoften

§ Int wnents, whether defendant viewved the promotion of new artiats
as & gennino gosl or & smokescreen romaing smbiguous. ‘

Q, at soction (CY12) of the Findings oFf Faot for description ftha'tw% te of
S et R A R x12) o hased versio £ ospoctE

giam=—n webgite version and a softwars-has

10,  Dafendant also provides an sudio player c?abla of playing MP3 files on a u.sur'f hard drive,
regardless of how thogo files wene nbmnn£ % Bdward X-casler Reply Dec. in Support of Def.’s Mot.

for Summ. A

ud, 4 29. Neither party has

ofod the

VETEION. 1

funotion of the audio player in support of ita

{::aition on the necasaity of a preliminary injunction. However, (the player han little or no sonnection
$ nmu:gn;vhm Manster usars vplead or dowrload music and, hence, is not

the alleged

relevant to tha req reliaf

a consumer might tip CDs and then play the resultant

MP3 files on the Napster playet, court rejocts any aqutamn that this activity cohstitutes a

subgtantial, non-infiinging use of f»l ater for tha same roasons
apace- fom home to ofﬂu.lpmo
mizsic Alea which a vasr

Jdiamissed dafandant’ argument about

court Also notes that, because the audio player ¢an only play

possessas, it cannot bo used for sampling.

11, BMG’s labcls inelude piaintiffs Arista Records, LaFace Records, nod RCA Records.  Seo

Conroy Dec. | 1. BMG Music is also #

12.  Jfauchkmusio ls not protastsd tachno!
distributer of :iospyrlghted material after ob

Tesoo Rep. AL

13,  Fine's study tracked setall musio sales tronds in thrse types of stores in the Unitod
atores lovated. wi one

univorsities that have bannod Napatar uss; (3) all stores

plaintiff in thie action. .

logieally, an individusl consumar becomé aworldwide
a single, promotional copy in digital format. Szo

States: (

1all
mile of any college or university on a liat acquired fom Quality Bduoagkm
Data; (2) all stores looated within one milo of any co and

ligted amomg the “Top 40 Most Wirsd Collegea in 1999 » ]
W) qgu&m usad Boundscan Point of Sals data to compare music saley té:m: ftom the
o6 with (1) natonal totals and E%)Qslu'.!?l Eﬂm the firat oategory, Al GCollege Storsa.”

-3

oh the

latter two cate
Thye report
at2-4-

14, Fine's conclusions were pot limitod to Napater,
file-sharingin glmcml. Seaid, Whi

Fine studied, &

od retail gales in the first quarter

le national salea FW
es at storcs near colleges or universities denlinwd, with sales in tho *Top

42
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n:ga or university on a list of colleges
thin one mile of any college or university
according ta Yahoo Inteynet Lifs, Reataro

957, 1008, 1999, and 2000 ﬁgﬂFi.nQROp.

but rather asnensed the effacts ua% online mysic

fcantly and mnsintmtky'l%: bﬂ;: &m
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ﬁﬂﬁﬁ?ﬁﬁESEEGEGEEEZE

Colleges™ and “Napster-banned” subgara ehowing an even sharper decline than thoge in the “All Cnllc:gn
Storas" catspory,

The guutt noted the limitations of the Jay a.'nd Fine R orta in its naparatu oxder mi
the sdmissibility of expert opiniens, Dospite flaws in cach s0 cowtt relies on Jay's hﬁ ts into
the muuh; urchasing and downloading hﬂb'ltl of coﬂegu n emts. ax opposed to rll thstb users, and
eommm a Fing ort relavant to uorrobmte Jay's finding

15,  The court's memorandum and order vegarding the admissibility of axpurt cmﬁ inoludes a

deu\ilar.l discussion of flaws in the Fader Report. Among the ahortoom.ingt;l & court noted aro Fador's

eavy reliance on journalistic articles and studies that he did not cenduct, the fact the centerpiecs of hm
ort |8 & sucvey that he onl digtently mpcwmed, and the lack of tables offering ntauaticnlb akdn

o survey respondents and their answers,

16.  'The availability of free MP3 music files clgewhere in ¢ybarspace means that anjuh‘uns Wapater
faila to provide a complets pannooa for plaintiffe’ roblems. However, ar, that third-partiea also
factiltate unlawful activity does not oonntitute valid defonss 1o claims of con butory nml vicerious )
vopyright infringement.

17.  Defendant citos Cadenc 1 Sy e : , 125 F.3d 824, ézg Cir.
ﬁgﬂ’ i ‘szmi o8, for e Ifirmp n.bloh t&ughl.an m?“mdm?;a
'a minimis " rebuts the presumption o e a:m n
oo:ﬁtum pure dicta, Moreovit, tha passage fom hi ndenica court
refers deals with defenting an allsgation of substantial ity by thu smount of
m}: “3 wu de minimis, Defendant does not suggest that dawnlmd:m m Wxﬂ’d songs is de
nim e £ oop ying, tat rather that obtaining music using INapster does not displace alés. Sea Def's
Opp. &

15.  Defendsntcitesthe Difice ofTeomology Asseasment (“OTA”)epart onhome ta ?nst'obolltur
ita misguided ar t nbout t‘lm Audln 3 Act of 193 P

392, PR IASARO s of lendr.
note that the DT 1a:ea use hy 8 houauhn nm-mnt cimsla of friends,
m'merﬂnmthnpubliu“ PL. chpﬂntd citing 1.8, i

this defifition humn?fso doos ot ﬂontmi gf %-

sugEanta daws un. 4 pogition.

19. Qu&udmt‘n opposition brief o m wlth a parplmdns t. It clteu |
=¥} -\ wh iy pl-iwiel: anlwyals Ny AROOI AL | t 80 F. 3d 1072 (ch
i on that ths dio H P 2 Act of 1992, 17 U.S, &. sections 1001-101

A L mﬂ B .

Kre , immumizea the nof-commaeraial ups of Napster to space-ehift musio. The AHRA is
lavant to the instant action. Nmﬂmr the reeol'd ﬁp any nor m ¢ publisher plaintiffe hava brougl:e
oclaima under the AHRA; moreaver, the Cireuit did nothnld Dhmnnd.mhﬁﬂ
AHRA, covers the downloading of MP3 ﬂl

involved a sult under the AHRA by the Indult: Ansociatdon
of nl. to enjoin the mnnfhum dismmmtm ofﬂw Rio nmhl.a mt gl.u%; e

®

hand-held dsvice thet om maaivn. and ro-p. Fgg
1074, ThlenthCirwlt aln la.yarlunntndiglt audlo reco umbjantmthe
AXITLAs restrictions. id. at 1031 Nor w compputérs and their hard drives gital vl
devices. Seald.atl The oot did oggdt}mx making copies wtlfh the I!.io to
wawshm. or ks portnblo. y on & user's drive constitutes ?;n gm
nnnmmm srsoni) uae entirely mmiltmx with the osea of the Act fi.e, the facilitaton of
pmoml q!, at 1 079. However, thiz dicts is of relwnnue Bmmu p laittifia have nnt
the purposas and legisintive hlltury c"Pm»u:m
tunma of a preliminary injimction Mupster, Int Fu:mm'mm'l as mcpl jo! bplqrw.

court is not persusded ac-nhlfﬂnxmuﬁmmanuh = ring-use of th
antvico, mNmthmm:it not discuss the fair uss doctrine in Piamong InadiG-

Thia conrt deniea defendant’a request for judicial notics of tho i torf of the ATIRA,
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27

filings in and certain other materials desmed irrelevant or inapptopriate for
judl S
cial noticd,

20. Relying on W 847 F.24 255 5th Cir. 1988), deferidant arguss
that sven one substantial non- uhe pr a8 contributory liabllity. R.AMI?.E Y, one feature of

Quaid’s computer diskette, had an uno ﬁunnble use beoguse consmnsss covld use it to maice archival
coples of Vuuh'a anti-pirac soﬂwm Vault's pro were inadvertently destroysd. Based on this
one use, the Fifth Clreuit that thers was no con bu ry copyright infringement, even though third
arties did aﬁ:ga in dithmnm in.tdtmg t. Sed i oumr jurlndloﬁonn have disagre
where TO -] W ’ Ao/ I i
F2d ot 846; gﬁgn% Dy O e e at 1456 Fih Cirouit opin
b ihis court. Maroovur aven it dsclined to consider the legiimatoe ctiona of
Copywrite, another faaturs of gm wot, bacause “withowt RAMKRY, Copywrits would hive i
commercial value.” m 24 at 264 n,16, The Mapater servies arguably little Mmmm
value without the av ty of nopyﬂghtnd papular musaio.

21. For example, defendant notes that its tuohnnln)gyrmi&:x bo usod for collnhuntiw working |
& Upp. &t

relationships in buginess, sducation, md rea

22 MP3 files do not boar  copyright notice or watérmark. s’ﬁh isi Deo. (Tygar Rel ) at 37-47.
Maoaze than ona artist my uso & song title; and multiplc recordings & same work Hay different
aythorizations, Sco id, at 29, ' :

23, Defeandant obyjacta to Bxhibit M te the Frackman Daclaration bmme ress articlt:.s conatitute
hearsay and statements reported within them are dnublu hea:aay *s Objections to PL's
EBvidonoeo at 12. Howwur defendart dm- not appear to dispute the of thumnttur agpertad—that
MNapster, Inc. suexd for violating ite intellactual prgforty ré%ht- Indeed, dsfendant’s
gecond for objuuﬂ categ thet it admitl such & lawsuit was id 1£ the exhibit
should be exeludod because the suit inve]lvad trademurk, rather than copyright, !’111 cifsativaly
concedes that it bronght s trademark action.

Thia finding alao puts an end to dafendsnt's persistent attorn mmvohnthafro mtlnnot‘thi
Digitl.l Mﬂlmn.iumc ‘:ﬁ’l?‘h:.hﬂt. 17U.8,C, aaction 512, Initso mﬂnnbnaf Wapaster, Inc. nttem:g;n
to perzuade the court mﬂﬂm 51 d) pWV'IdH an applcable safe harbor. !!inww

gubeaction eupmnlif. dafendant who has “[a]ctual mwlbﬁ
material or activity !nﬁ-lns‘inq," ) (11 . A, or “u awaro of facts or clreumstances ffom which
infiinging activi in appuant 512

has falled to persuade this court that
snbsaction 512(d) ehelters contel

25, Although ammn bject to Bxhibit 251 tothnrmmpwmm, it dmanntnssert
any groundy £or duinz 80, ocf.'l D‘bjmﬂonn to PL"s Bvidence at 11, Thecourt declines to l"p

about defendant’s Tensons ., BExhibit 251 is destned admigaible due to defendant’s fuilure
to make & proper abjwuun.

28, Custora CD# can be created using ».CD burner, a device that allawa oonsumm o convert MP3
ﬁe;ﬂﬂ_?mammpummm“m CD format. Sce. g2, 1 Pulgram Dec., Bxh, A (Conroy Dep.) a1

27. Plnym' goftwnre snublos mmmm play MP3 files, Such software is availabla on the Internst,
;{onnihly frea ofo‘h.nrgoA.nnd sy be part of the bundled software sold by PC C manufacturers. S8 8.

Deo,, Bxh. A (Conroy Dap.) act 14:21-17:12.
For examplo, such plaintiffh n BMG and Sony have mments with Listen.com,
& aiw that oy wpcn-rl hu.atiun‘:ny %ﬂﬂxh A (Comy &m 49:22.51 20. 'E-xh-
2935; Exh. gnap ) at 5 2- Howwu'. G reprosetiative Kev Conroy stated in
44
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o At

ﬁﬁsiﬁcm that BMG atcourages jls online partners *“to provide only for suthorized ripping”” and that
:Fammta with such sites “tn legiticantely and wecurely market, promote, and sell [BMG]
sriiets’ mu e Id. at 43:20-24, 51.8-14
the cage of Musicmalker.com, in which BMI owns an equity st congumers oim urchase
pingle tracks and have them burned into s custom CD. id,, Exh. B (Cottre ID% yat143: 15—142 117,
It 18 not eléar ﬂmt Muniomaker com promotes the use of pirated imusio, Similar niversu] has entered
rﬁmemmtﬁ rala mmercial dawnloading with Real Jukﬁbox, w‘hich the first phase ofth: Secure
al Music Imtiatlve (“SDM[“) didnot cover, S.? id,, Bxh. F (Kenswil D .y at $4:8-56:25; geo
pote 3 )\SE[ scuaxing SDMT specifications). Under its agresmeiut with U versal, Realfulccbox
& SDMI-compliant, but stll will be able to play unennrﬁ ted filos to tha sxten! the SDMI-
specifications allow. Defendant ptovides no conelusive uvid ce that Universal haa encowaged tho use
of Real Julcebm: to pla "U' ogy{x[ﬁtad music for which no authorization has been obtained:
Al lc Clip a?pam to bu a Sony amd.unt that facilitates the dnwnluld:l::f.
amngounﬂnt ra.gl , aad playback of MP C3, ot WAV files, ITowever, while the VAICO Musio
Clip nny not ba a 1o sereen out mmuthmmad filea, one advertisement protootes ths “sectrs i
download o of tha sofrware”’ and indicates that sonsumers should “purchase the ?zrwn of titlos
for major sts an secord 1abels that are Goon to come” on musis websites. Sgc id., Bxh. E (Riseobérg
Deop. ) at 44:5-48:10, Exh. 220 (emphasis addad).

29, An internal Universal doamant that mentions suE:rﬂim*buﬁon." qnnnﬁmtna moat
comp elling evidence of defendant’s bosition. (K enswil 211 2‘37 at UOB#HS,
erdlatribution” means viral dlatvibution throu u ofcmumu VE?Q a.t
«4,19-2%, However, in his gitlon, Lawrence Kmsml indicated that Univmal o
modcl 'of viral distyibution in which confumers would pay for the roduct and pﬂtmiui.nﬁ oftha righte
holder would be abtained prior to u-amm.lulon. Seg id, ot 45:5-46:7, That such a stem
might enmmpm some vurnmn af Napster doce not demonstrato & waiver of plainul"& fh
rding to snother internal Universal plan, the “[gloel is not just 1o equal Napster al, but
to uurpuu :%an::da. 548 at U0B40. Defendant arguea that Univaysal lntended. to command esr
‘N‘n?star for its fit. Yatﬂm strate lanrepea employs the word ““socurc P_erwphasizing
SECIIE | . . COTE Mﬁ ercaivad attracdveriess of secuie content b‘y
usm" a8 & barometer of BUOCHEs. m.(amphuiu owhere dosg this document tme or imply that
Universal planned to promote unretricted downlo of its musioc for free, ‘

0.  BeoausethoNapsterservico appoars {0 mjoﬂ_n cult following, the court dnubtnlhnx aproliminary
s yOd oy Seffndint e e v i 'ﬂm‘iﬁm‘“&mﬂ&
n ] o
Y nﬂm *a clai to offer mors music and more efRcient sognh tools than it.# mmpetl

31,  The Securs Digital o vau. “STIMIL," Is » faram that brlngu mgathm intérestod parties
to develop mhnologﬂ,;pwi for protecting the distribution of di K easler Dioc.
136. Some time in mnuﬁerthanthumdoftheymz 0 SbMwa ‘gelect certain
ﬁ:toon:mtmadi soch a8 CDa nd di tal Alls formats %_u 1 Puigram Do, Bxh N
&idiﬁh Dep.) at 59:8-62:10. hl.lao SD mveud.pnttnb u&lgui /
allowed theso devicss to play unmryp 1 Pulgrum Dec., . F aCmawil Dep.) =t

54; 8-54 19,

sq:nk.ing thenmct of SDMwﬂlwn ﬁmnu uf ital rightw
witermarking. Ses Keaaler T2eo. -w:ss 3 granm "

(Vid:lchbap)ntsﬂ 8- 10 Bnmﬂonmdmﬂlelinawa t]:ml-. 'fwg
oommmnr *s hardwere sexial numbwa, to nocoas the Dles’ uan.tmt Dac 6; 1 Pul&l‘!m
Dm Exh N (V'minh Dep) ot 53;110-56:8, tlon limitnﬁm, howaver.  For
:"n tod CTa not functlon in exi _Im hmuu the playsrs not be able
to Tend them. Sgg 1 Fulgram Den.,Exh_N(Vldth-p)ars ges beoause the L8y o el bave 1o
?umhns nxm m listen to encrypted CD ?g‘uﬂ, 53:22.54:4, AJm, %
mhnology wilt prwi ¢ only pmspeaﬁve protection beoauss it nee affect existing 'disos, jid

IILHIMI

5416'55 [ g
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. Watsrmay! imbeds “bits” or inaudible markes on content media; futuro SDMI-complismt
devices or softwara players will be able to read the presence or absence of those bits and coptrol copyin,
accordingly. See Pulgram Dec., Exh. N (Vidich Dep.) at $7:2-9; 59:8-62:10.
will pllow congumets 1O copy CDs onto their SDMI-compliant devicos, but will prevent 8T 0O,
ar transmisgion over the Intarnst. Seo ;sL at 60:14-25; 41:11-62:10; Exh. 227 at TW 0556742. Some
time in the future, but not before yeur's cnd, several record compan 1,=slaim:l?“J intend im%l:gmnt

COme form of topy onm.:ncﬁ

watermaricin, tnchnul%gy that uumgliu with 8DMI specifications. gram Dec,, N
(Vidich Dep.) at 59:8-62110); Bxh, B (Cottrell Dep.) at 99:24-101:4 . However, watemmarking
technology alao has limitations. For instance, tho first phase of SDMI-compliant devices and popular

. F (Kenawil Dep.) at 54:8-56:19, Pinally,

gnuglxgt::l:i::muu softwane liloe the Real Jukebox can glghormm that do not contain wntnnhmdgg. ﬁﬁ:

oneryp
bacauge

midnd
day, p

Dese., Exh . N (Vidich Dm 50:8-60:25
on, watermar) only o

() such media cannot be “gueriad” to
gram

ordered . }
t on July 28, 2000; however, on July 28, a Ninth Circuit panel stayed
postad their bond,

46

prospactivo copy protection; it will not affect exlsting media
cll 1 if the nm it legitdmantas, future
SDm-comf:ﬂmt plavers will be able to make that qitery. Seol

at 59:B.62:10.

32, On July 26, 2000, the coutt

and (b
o0, Fxh. N c: idich Dep.)

defendant to comply with the preliminsry Wmﬁmhy

the thjunction., That semo




