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VWEDNESDAY - JULY 26, 2000 2:05 P.M

THE CLERK: CALLING CIVIL 99-5183, A&M RECORDS
VERSUS NAPSTER | NCORPORATED; ClVIL 00-0074, JERRY LEIBER ET
AL., VERSUS NAPSTER, | NCORPORATED.

THE COURT: AND YOU HAVE ALREADY RECEI VED THE
APPEARANCES OF ALL COUNSEL - -

THE CLERK: \E HAVE.

THE COURT: -- WHO ARE GO NG TO BE APPEARI NG TCDAY?

DID | UNDERSTAND YOU WERE GOING TO SUBM T THI' S ON
THE PAPERS?

( LAUGHTER)

MR JOHNSON: | DON T THINK SO, YOUR HONOR

MR FRACKMAN. \E M GHT, JUDGE.

THE COURT: YOU DON T KNOW DO YOU?

WELL, | HAVE A NUVMBER OF QUESTIONS AND | DON' T WANT
TO LEAVE OPEN- ENDED ARGUVENT EI THER BECAUSE THI'S IS A SMALL,
VERY SMALL PORTI ON OF THE PAPERS THAT ARE SI TTI NG BACK I N
CHAVBERS AND ELSEWHERE I N TH' S BUI LDI NG

BUT AT LEAST FOR THE TIME BEING UNTIL WE GET I NTO,
YOU KNOW SOME QUESTI ONS THAT | HAVE, |I'LL G VE YOU EACH 20
M NUTES TO MAKE THE BEST ARGUMENT THAT YOU CAN MAKE | N TERVB OF
THOSE | SSUES THAT YOU THI NK NEED TO BE ADDRESSED MOST FULLY.

| MEAN, |F YOU DON T THI NK THAT WE HAVEN T ALREADY

HAD ENCQUGH TO DI GEST AND THAT WE QUGHT TO BE CONVI NCED ONE WAY
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OR THE OTHER ON SOME | SSUES BY VI RTUE OF ALL THE PAPERS, THEN |
DON' T KNOW WHAT THE PURPOSE WAS OF FILING ALL THE PAPERS.

BUT WHO S GOl NG TO BE ARGUI NG FOR PLAI NTI FFS?

MR FRACKMAN: YOUR HONOR, RUSSELL FRACKMAN FOR THE
A&M PLAI NTI FFS AND MR RAMDS. AND WE VE TENTATI VELY, W TH THE
COURT' S PERM SSI ON, DECI DED ON AN ALLOCATI ON OF THE ARGUNMENT
BETWEEN US; AND, OF COURSE, DEPENDI NG ON WHAT THE COURT' S
QUESTI ONS MAY BE, BUT | WOULD LIKE TO LEAD OFF | F | MAY.

THE COURT: |'S THAT AGREEABLE W TH YOU?

MR RAMOS: ABSOLUTELY.

MR FRACKMAN. | T BETTER BE.

THE COURT: DI D YOU DRAW STRAWS OR WHATEVER?

( LAUGHTER)

THE COURT: WELL, |F THERE ARE TWD OF YOU, |'M STILL
GO NG TO Gl VE YQU 20 M NUTES.

MR FRACKMAN: RI GHT.

THE COURT: AND THEN WE LL SEE WHERE WE GO FROM
THERE BECAUSE | DON'T THINK I T'S FAIR TO THE OTHER SI DE SI NCE
THE ARGUMENTS FOR EACH -- WELL, THE ARGUMENTS THAT YOU HAVE ARE
PRETTY MUCH THE SAME ALBEI T THAT YOU MAY HAVE DI VI DED UP OR
ALLOCATED SOVE OF THE RESPONSI BI LI TI ES.

MR FRACKMAN: YES. | MAY TAKE UP MOST OF THAT.

THE COURT: ALL RIGHT. THEN YOU MAY PROCEED.

MR FRACKMAN: THANK YOU, YOUR HONOR

VWH LE YOUR HONOR | S QUI TE CORRECT AND WE' VE PROVI DED
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THE COURT W TH WHAT | WOULD EUPHEM STI CALLY CALL A WEALTH OF
PAPERS, | BELI EVE AND WE BELI EVE THAT THE LEGAL | SSUES | NVOLVED
HERE, THE NARROW LEGAL | SSUES | NVOLVED IN THI S CASE ARE
STRAI GHTFORWARD AND WE BELI EVE THAT ON THE MERI TS WE HAVE SHOMN
AN OVERWHELM NG LI KELI HOOD OF SUCCESS ON THE MERI TS.

AND VWHAT | WOULD LI KE TO DEVOTE SOVE OF MY TI ME TG,
YOUR HONOR, |I'S THE | SSUE OF | RREPARABLE HARM AND THE NEED, THE
CURRENT OVERWHELM NG NEED FOR AN | NJUNCTI ON TODAY.

I WOULD LI KE TO START OFF, YOUR HONOR, | LLUSTRATI NG
THAT NEED BY THE FOLLOW NG  SINCE THE COURT WALKED | N SEVERAL
M NUTES AGO AND COURT STARTED THI S AFTERNOON, 30, 40, MAYBE
50, 000 RECORDI NGS HAVE BEEN DOANLOADED USI NG THE NAPSTER
SYSTEM 14, 000 RECORDI NGS ARE DOWNLOADED A M NUTE USI NG THE
NAPSTER SYSTEM

| F WE ARE HERE FOR, LET'S SAY, THREE HOURS,
2,520, 000 RECORDI NGS W LL HAVE BEEN DOMLOADED. THAT' S
20 M LLION A DAY. THOSE ARE NOT ONLY OUR FI GURES, YQOUR HONOR.
THOSE ARE NAPSTER S FI GURES. THEY SAY BETWEEN 12 AND
30 M LLION A DAY.

AND | F WE TAKE THE SI X MONTHS THAT NAPSTER HAS
PCSITED I T WLL TAKE TO GET TO TRIAL, THERE WLL BE
3, 600, 000, 000 SEPARATE RECORDI NGS DOAMNLQOADED USI NG THE NAPSTER
SYSTEM AND 90 PERCENT OF THOSE, YOUR HONOR, ARE COPYRI GHTED
RECORDI NGS. THEY DON T SERI QUSLY CHALLENGE ANY OF THOSE

FI GURES.
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THE COURT: ARE YOU GETTI NG THOSE FROM THE OLKI N
( PHONETI C) FI GURES FROM ' 87 PERCENT?

MR FRACKMAN. MR OLIN.

THE COURT: OLIN, EXCUSE ME.

MR FRACKMAN: YES, |'M GETTING BOTH THE PER M NUTE
AND THE APPROXI MATELY 90 PERCENT. | NDEED, AS YOUR HONOR KNOWS,
WE BELI EVE | T'S MORE THAN THAT FROM MR OLIN S MATERI ALS.

MR KESSLER | N THE MATERI ALS THAT WERE PRESENTED TO
THE COURT BRAGS THAT THERE ARE 100 USERS PER SECOND ATTEMPTI NG
TO LOG ON TO NAPSTER AND MAKI NG AVAI LABLE 10, 000 MUSI C FI LES
PER SECOND. THAT, WE THI NK, YOUR HONOR, SPEAKS MOST ELOQUENTLY
OF THE NEED, BUT THAT IS NOT ALL, YOUR HONOR

WHEN WE STARTED TH' S ACTI ON SEVERAL MONTHS AGO,
NAPSTER PROBABLY HAD ABOUT 200, 000 USERS. TODAY | T HAS, THEY
SAY -- | T SAYS 20 MLLION USERS. NAPSTER ESTI MATES -- AND |
APOLOG ZE TO THE COURT, BUT WE DO HAVE A CHART. ...

(PAUSE | N PROCEEDI NGS. )

MR FRACKMAN: NAPSTER ESTI MATES BY THE END OF THE
YEAR, BEFORE THE Sl X- MONTH PERI OD THAT THEY SAY I T WLL TAKE TO
GET TO TRIAL, THEY WLL HAVE 75 M LLI ON USERS.

AND THE NUMBERS | GAVE TO THE COURT A MOMENT AGO Di D
NOT EVEN TAKE | NTO ACCOUNT THI S EXPONENTI AL GROMH.  THESE ARE
COPl ES OF PROTECTED WORKS THAT ARE MADE AND DI STRI BUTED THROUGH
THE NAPSTER SYSTEM BY PEOPLE WHOSE ANONYM TY |'S PROTECTED BY

NAPSTER; AND EXCEPT, AS YOUR HONOR KNOWS THROUGH THE COURT
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ORDER, THE WORKS THEMSELVES CAN T EVEN BE | DENTI FI ED.

NO ROYALTI ES ARE PAI D TO ANYONE. THE ARTI ST WHOSE
WORK GOES INTO THI'S, THE MJSI C PUBLI SHERS AND WRI TERS,
MJSI CI ANS, LABCR UNI ONS, THE RETAI LERS, OTHER ONLI NE
DI STRI BUTORS, My CLI ENTS, OUR CLI ENTS, THE RECORD COVPAN ES
GET -- NOT' ONLY GET NO RETURN ON THEI R | NVESTMENT, BUT THE
NAPSTER SERVI CE AND SYSTEM | S Pl GGYBACKI NG ON OQUR CLI ENTS'
I NVESTMENT I N THE MANUFACTURE AND CREATI ON OF THOSE RECORDI NGS,
THE PROMOTI ONAL COSTS, THE ADVERTI SING ALL OF WHI CH GO | NTO
MAKI NG A NAPSTER USER WANT TO DOWNLOAD OUR RECORDI NGS.

AND THE LONGER THI'S GOES ON, YOUR HONOR, THE MCORE
| MPOSSIBLE | T WLL BE FOR US, AND WE BELI EVE FOR THE COURT, TO
DO ANYTHI NG REALI STI C.

NAPSTER HAS ATTEMPTED TO BU LD, AND THFS IS I N THEIR
PAPERS, A USER BASE SO THAT THEY CAN CONTROL DI G TAL
DI STRI BUTI ON.  THAT WAS, AMONG OTHER THI NGS, THEI R PLAN FROM
THE VERY BEG NNI NG AND | T | S REFLECTED, YOUR HONOR, I N ONE OF
THE DOCUMENTS WE GAVE TO THE COURT, ONE OF THE EXHIBITS. IT S
EXH BIT 254. | T WAS ATTACHED TO My DECLARATI ON FROM
MR FANNING S FILE, AND |I'M QUOTI NG ONE SENTENCE:

"ULTI MATELY NAPSTER COULD EVOLVE | NTO A

FULL- FLEDGED MJSI C DI STRI BUTI ON PLATFORM

USURPI NG THE RECORD | NDUSTRY AS WE KNOW I T

TODAY. "

AND, YOUR HONOR - -
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THE COURT: SO THE M CROSOFT OF THE | NDUSTRY; IS
THAT | T?

MR FRACKMAN: WELL, | CONFESS, YOUR HONOR, FOR SOVE
PERI OD OF TIME |' VE BEEN TRYI NG TO THI NK OF AN APT ANALOGY BUT
| REALLY DON T SEE ONE. THIS IS A UNIQUE SI TUATI ON, YOUR
HONOR IT'S A UNNQUE CASE. IT I'S THE MOST EGREG OUS CASE OF
MASSI VE COPYRI GHT | NFRI NGEMENT THAT HAS EVER EXI STED AND THERE
CAN BE LI TTLE DOUBT ABOUT THAT.

AND NOT ONLY, YOUR HONOR, W LL THESE USERS CONTI NUE
TO DOWNLOAD BUT THE MORE THEY DOMNLOAD, YOUR HONOR, THE GREATER
THE DI SPLACEMENT OF SALES. THAT IS WHAT OUR EXPERT DEBORAH JAY
| NDI CATED.

ONE MORE.

(PAUSE | N PROCEEDI NGS. )

MR FRACKMAN. AND WHAT THI S CHART | LLUSTRATES, YOUR
HONOR, | S FROM DEBORAH JAY' S SURVEY THE MORE USERS DOWNLOAD,
THE LESS OR THE GREATER THE DECREASE | N PURCHASI NG OF CD' S,
WHI CH IS I NTUI TI VELY OBVI OUS.

| F YOU HAVE A SOURCE OF 50 OR 75 OR BY THEI R OMWN
FI GURES NOW THE AVERAGE PERSON ON NAPSTER 100 DI FFERENT AUDI O
FILES, YOU RE GO NG TO USE YOUR COMPUTER TO LI STEN TO THOSE.
IT'S GO NG TO BE A MAIN SOURCE | F NOT THE MAI N SOURCE OF YOUR
LI STENING TO MUSI C, AND THAT |'S GO NG TO CONTI NUE TO GROW AT AN
ENORMOUS RATE FROM TODAY UNTIL THE TI ME THAT WE CAN HAVE A

TRIAL IN TH S CASE.
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THE COURT: WHAT ABOUT THE EVI DENCE THAT -- |'M
SORRY, | AM I NTERRUPTI NG YOU I N YOUR M NUTES AND | DON T HAVE A
CLOCK UP HERE TO | NDI CATE HOW MUCH OF YOUR TIME |' VE TAKEN,
BUT --

MR FRACKMAN: |'LL LET YOU KNOW YOUR HONOR

THE COURT: -- WHAT ABOUT THE EVI DENCE -- YOU HAVE
NO CHOl CE; RI GHT?

( LAUGHTER)

THE COURT: WHAT ABOUT THE EVI DENCE THAT THERE IS
SOVE SHOW NG OF ENHANCEMENT OF SALES BY, | N OTHER WORDS, YOU
SAMPLE SOVETHI NG, YOU LI STEN TO I T, YOU DECI DE YOU WANT TO GO
OUT AND BUY | T?

MR FRACKMAN: | THINK -- FIRST OF ALL, YOUR HONOR,
| THINK THAT EVIDENCE |'S WEAK; BUT | ALSO THI NK, YOUR HONOR
THAT I T I'S COMPLETELY | RRELEVANT TO THE | SSUE BEFORE THE COURT.

YOU CANNOT TAKE COPYRI GHTED MATERI AL AND EXCUSE THE
| NFRI NGEMENT BY AN ARGUMENT THAT SOME OF THE PECPLE SOMVE OF THE
TIME MAY USE THAT COPYRI GHTED MATERI AL TO THE BENEFI T OF THE
COPYRI GHT OWNER

THERE 1S NO, AS FAR AS | CAN TELL, YOUR HONCR - -
FIRST OF ALL, WE' VE | NTRODUCED EVI DENCE TO THE CONTRARY.
SECOND OF ALL, YOUR HONOR AND AGAIN | WLL READ FROM NAPSTER S
O DOCUMENT, EXH BI T 188:

"GOALS. WHAT ARE NAPSTER S GOALS? NAPSTER

BRI NGS ABOQUT THE DEATH OF THE CD. "
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THEY' RE NOT' GO NG TO DO THAT BY | NCREASI NG SALES OF

D S.
"RECORD STORES, TOWER RECORDS, OBSCLETED. "

THAT' S FROM THEI R OAWN PLAN, YOUR HONCR. AND TO NOW
AFTER THE FACT, CLAIM THAT I N SOVE FASH ON A FEW OR SOME
USERS -- AND | THI NK THE EVI DENCE | S CERTAI NLY MORE THAN I N
DI SPUTE, | THI NK WE' VE PRESENTED EVI DENCE DI RECTLY TO THE
CONTRARY -- SOME USERS MAY USE THE SYSTEM TO | N SOVE FASHI ON
SAMPLE | S COVPLETELY BESI DE THE PO NT, | RRELEVANT AND NOT
PROBATI VE.

AND | TH NK MORE | MPORTANT, YOUR HONOR, |IF | CAN
JUMP OFF WHAT YQU SAID I N TERVbB OF THE | RREPARABLE HARM AND THE
PLACE THAT THERE | S ABSOLUTELY NO ANSWER IS THE | SSUE OF ONLI NE
DI STRI BUTI ON OF MJSI C.  AND WE HAVE PLACED BEFORE THE COURT
REALLY UNDI SPUTED EVI DENCE BY EACH OF THE RECORD COVPANI ES OF
THEI R CURRENT ONGO NG SUBSTANTI AL PLANS TO ENTER THAT ONLI NE
DI STRI BUTI ON MARKET. AND | NDEED, AS WE STAND HERE TGODAY, TWO
OF THEM ALREADY ARE | N THAT MARKET.

THEY HAVE SPENT, AND YOUR HONOR KNOAS FROM OUR
PAPERS, TENS OF M LLIONS OF DOLLARS TO ENTER THAT MARKET, YEARS
OF PLANNI NG THOUSANDS OF PERSON HOURS, TO ENTER | NTO THE
MEDI UM THAT NAPSTER | TSELF CLAIM5S | S THE FUTURE OF THE RECORD
I NDUSTRY, THE DI G TAL ONLI NE DI STRI BUTI ON OF MJSI C.

ITIS |INFACT, THE VERY MEDIUM AS | READ TO THE

COURT, | BELI EVE, THAT NAPSTER PLANS OR PLANNED TO USURP. AND
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IN TH'S DI STRI BUTI ON SYSTEM IN TH S MEDI UM THERE | S PRESENT
DI RECT, ONGOI NG AND I'T WLL BE I NCREASI NG COVPETI TI ON HEAD TO
HEAD BETWEEN THE RECORD COWVPANI ES WHO OWN THE COPYRI GHTS AND
NAPSTER WHI CH DOESN T OMN THE COPYRI GHTS AND G VES THEM AVAY
FOR FREE.

WE ARE TALKI NG ABQUT THE SAME CONSUMERS, THE PEOPLE
SITTI NG AT HOVE BY THEI R PERSONAL -- THE SAME CONSUMERS, THE
PEOPLE SI TTI NG AT HOMVE BY THEI R PERSONAL COVPUTERS DOWNLQADI NG
MJUSI C.  WE' RE TALKI NG ABOUT THE SAME RECCRDI NGS.

WE' VE TOLD THE COURT AND WE' VE SHOWN THE COURT THAT
SONY, VWH CH WAS THE FI RST OF THE RECORD COVPANI ES TO DI STRI BUTE
DI RECTLY ONLINE, MADE AVAI LABLE I NI TIALLY 49 OF | TS COPYRI GHTED
RECORDI NGS; AND EACH AND EVERY ONE OF THEM EACH AND EVERY ONE
OF THEM | S AVAI LABLE ON NAPSTER FOR FREE. I T'S THE SAME
ELECTRONI C MEDI UM

AND THIS | S JUST THE BEGA NNI NG YOUR HONOR, AND YOUR
HONOR HAS THE CPPORTUNI TY ON THAT MOST | MPORTANT AREA OF
| RREPARABLE HARM TO NIP THI'S I N THE BUD AND NOT TO WAI T UNTI L
THERE ARE 75 M LLI ON USERS WHO ARE DO NG THI S AND WHO ARE
DOANLOADI NG Bl LLI ONS OF RECORDI NGS W THOUT PAYMENT TO OUR
CLI ENTS, MR RAMOS' CLIENTS, THE ARTI STS OR ANYONE ELSE.

AND VWHAT | THI NK, YOUR HONOR, THAT BRINGS ME TO I S
THAT AT BOTTOM AND ANOTHER REASON FOR THI S COURT, AN
| NDEPENDENT REASON FOR THI S COURT TO EXERCI SE YOUR EQUI TY

JURI SDI CTI ON HERE, IS THAT THE NAPSTER SYSTEM | S SI MPLY
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ANTI COPYRI GHT.

THERE ARE PROBABLY, OUT OF THAT 20 M LLION, A VAST
MAJORI TY OF USERS WHO WOULDN' T THI NK OF GO NG | NTO A RECORD
STORE AND TAKING A CD AND PUTTING I T I N THEI R POCKET AND
WALKI NG QUT W THOUT PAYI NG BUT THOSE VERY SAME PEOPLE ARE
CONDI TI ONED TO BELI EVE THAT I T'S OKAY TO DOANLOAD THE SAME
MJSI C, THAT THE COPYRI GHT I N THAT CONTEXT, IN TH S NEW EMERG NG
MARKET, 1S MEANI NGLESS.

AND | CAME ACRCSS, YOUR HONOR, IN ONE OF THE
DOCUMENTS WE GAVE TO THE COURT WHAT I THINK IS A PRECI SE
| LLUSTRATI ON OF THAT, AND THAT -- AS YOUR HONOR KNOWS, WE
PROVI DED THE COURT W TH SOVE OF THE EXCERPTS FROM NAPSTER S
MESSAGE BOARD CR CHAT ROOM FROM THEI R VARI QUS USERS, AND HERE' S
WHAT TH S USER SAI D

"WE ALL KNOWIT"S | LLEGAL. WE JUST DON T

THINK I'T"S VWRONG *

VELL, THAT'S THE PROBLEM YOUR HONOR. |IT I'S WRONG
BECAUSE I T IS | LLEGAL, AND I T IS WRONG BECAUSE | T DEPRI VES THE
PROPRI ETOR, THE CREATOR OF THE COPYRI GHT I N WHAT THE COPYRI GHT
CLAUSE AND THE COPYRI GHT ACT WAS DESI GNED TO DO, AND THAT IS TO
PROTECT THI S ALL-| MPORTANT CREATI VE SYSTEM I N THE UNI TED STATES
BY PROVI DI NG TO THE COPYRI GAT PRCPRI ETOR FOR LIM TED TI MES THE
RI GHT TO DO WHAT HE OR SHE CHOOSES TO DO AND THE RIGHT -- WTH
H S OR HER COPYRI GHTED MATERI AL AND THE RI GHT TO BE COVPENSATED

FOR IT, THE RIGHT TO SAVPLE | F THEY WANT TO SAMPLE, THE RI GHT
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TO WTHHOLD | F THEY DON T WANT TO DI STRI BUTE, THE RI GHT TO
DI STRI BUTE ONLI NE, THE RI GHT TO DI STRI BUTE FREE CD' S, AND THE
RI GHT TO CHARGE FOR THEI R CREATI VE WORKS.

AND WTH ALL TH'S, YOUR HONOR, WE ARE CREATI NG AND
WLL BE CREATI NG A SYSTEM WHERE THAT RI GHT, AT LEAST WTH
RESPECT TO MJSI C, HAS NO VALUE. THAT'S, YOUR HONOR, | SUBM T,
WHAT NAPSTER SET QUT TO DO FOR THEI R OMN PRCFI T AND THEI R OMN
PURPOSES. THEY SET QUT TO MONETI ZE TH S SYSTEM FROM THE VERY
BEG NNI NG AS THE COURT KNOWS.  AND THEY HARDLY RAI SE AN
ARGUMENT THAT THEY ARE NOT' A COMMERCI AL VENTURE OR NOT IN IT
FOR FINANCI AL PROFIT AS | TH NK I T WOULD BE DI FFI CULT FOR THEM
TO DO

AND AS THE COURT KNOWS -- AND | THINK THIS | S MY
LAST CHART, AND | THINK MAYBE I T WLL END My 20 M NUTES, |IF
" VE COUNTED CORRECTLY -- RECENTLY I N DI SCOVERY WE CBTAI NED,
VERY RECENTLY | N DI SCOVERY | N FACT, WE OBTAI NED A DOCUMENT, |
BELI EVE I NI TIALLY FROM A TH RD PARTY, THAT MR PARKER, ONE OF
THE CO- FOUNDERS OF NAPSTER, PREPARED NEAR THE VERY BEG NNI NG OF
NAPSTER.

"USERS W LL UNDERSTAND THAT THEY ARE

| MPROVI NG THEI R EXPERI ENCE BY PROVI DI NG

I NFORVATI ON ABOUT THEI R TASTES W THOUT LI NKI NG

THAT | NFORVATI ON TO A NAME OR ADDRESS OR OTHER

SENSI TI VE DATA THAT M GHT ENDANGER THEM

ESPECI ALLY SI NCE THEY ARE EXCHANG NG PI RATED
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MJSI C. "

AND MR PARKER, AS | NDEED HE MUST, AT H S DEPGCSI Tl ON
ACKNOALEDGED THAT HE KNEW WHAT " Pl RATED MJSI C' WAS,

AND, YOUR HONOR, THIS IS A COURT OF EQUI TY AND WE' RE
HERE IN THI S COURT ASKI NG THAT EQUI TY BE DONE AGAI NST SOVEBODY
OR A GROUP OF PECPLE, A BUSINESS, THAT WAS FORMED FROM THE VERY
BEG NNI NG TO EXCHANGE PI RATED MUSI C, AND THAT IS PRECI SELY WHAT
THEY ARE DO NG ON A MASSI VE SCALE AND WHAT W LL CONTI NUE TO BE
DONE ON AN EXPONENTI ALLY GROW NG SCALE.

IF THI'S COURT DOESN T ACT NOW I T WLL AFFECT, AS IT
MUST, CERTAI NLY TRADI TI ONAL CD SALES AND I T WLL CERTAINLY HAVE
A SUBSTANTI AL | MPACT ON THI S BRAND NEW MARKET COF ONLI NE
DI STRI BUTI ON; AND AS WVE SUBM T TO THE COURT AND AS |' VE ARGUED,
IT WLL HAVE A TREMENDOUS | MPACT ON THE COPYRI GHT SYSTEM I N
TH S COUNTRY.

AND | TH NK THAT' S PROBABLY MY 20 M NUTES, YOUR

THE COURT: THANK YQU.
MR RAMOS: YOUR HONOR, BY My CALCULATI ON, WE HAVE
ABQUT THREE M NUTES LEFT.

THE COURT:  OKAY.

MR RAMOS:  YOUR HONOR, | | NTEND - -
THE COURT: |'LL G VE -- DO YOU WANT -- YOU WANT
REBUTTAL TIME OR DO YOQU WANT -- |'LL G VE YOU 10 M NUTES, HOW S

THAT?
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MR RAMOS: | MAY NOT EVEN NEED THAT.

THE COURT:  OKAY.

MR RAMOS: YOU MEAN FOR REBUTTAL OR TO GO NOWP

THE COURT: NO, RIGHT NON R GHT NOW

MR RAMOS: THANK YOU, YOUR HONOR

THE COURT: | WON T BE THAT CHARI TABLE, OKAY.

( LAUGHTER)

MR RAMOS: YOUR HONOR, MR FRACKMAN HAS ADDRESSED
THE STRENGTH OF THE CLAI M THAT WE HAVE PUT ON AND THE
| RREPARABLE HARM THAT WOULD BE DONE TO HI'S CLI ENTS AND M NE | N
THE EVENT THAT TH'S | NFRI NGEMENT |'S ALLOAED TO CONTI NUE.

WHAT | WOULD LI KE TO ADDRESS BRI EFLY, YOUR HONOR, 1S
THE NATURE AND THE SCOPE OF THE RELI EF THAT WE RE REQUESTI NG
HERE BECAUSE | THINK I T'S | MPORTANT TO CLARI FY THAT AND FOR
PURPOSES OF TH S HEARI NG

THERE HAVE BEEN STATEMENTS MADE TO THE PRESS, THERE
ARE STATEMENTS MADE | N THE PAPERS FILED BY THE DEFENDANT WHI CH
SUGGEST THAT WE ARE ASKI NG THE COURT TO BAN A NEW TECHNOLOGY OR
TO SHUT DOWN NAPSTER. THAT |'S NOT CORRECT.

VE NO MORE SEEK TO BAN A NEW TECHNOLOGY THAN LAWS
REGULATI NG Al RPLANE TRAFFI C BAN THE Al RPLANE. WE NO MORE SEEK
TO BAN A NEW TECHNOLOGY THAN LAWS ESTABLI SH NG RULES OF THE
ROAD REQUI RI NG THAT DRI VERS DRI VE ON THE RI GHT- HAND S| DE OF THE
ROAD, THAT THEY OBSERVE SPEED LIM TS AND THAT THEY OBSERVE

TRAFFI C SI GNALS WOULD BAN THE AUTOMOBI LE.
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ALL WE REQUEST | S THAT NAPSTER BE REQUI RED TO COWVPLY
WTH THE LAW TO FOLLOW THE SAME RULES OF THE ROAD THAT OTHER
MEDI A BUSI NESSES HAVE FOLLOWED FCOR YEARS BY OBTAI NI NG
PERM SSI ON BEFORE ENABLI NG THE CCPYlI NG OF COPYRI GHTED MUSI CAL
RECORDI NGS USING | TS SERVI CE.  THAT IS WHAT OTHER MEDI A
BUSI NESSES DO AND HAVE DONE FOR YEARS. THEY GET CLEARANCES.
| NDEED, MANY BUSI NESSES OFTEN HAVE ENTI RE DEPARTMENTS DEVOTED
TO OBTAI Nl NG CLEARANCES.

IN THE PRI NT PUBLI SH NG | NDUSTRY THE PUBLI SHER OF
BOOKS AND MAGAZI NES WOULD NEVER THI NK TO PUBLI SH A COPYRI GHTED
WORK W THOUT FI RST GETTI NG CLEARANCE FROM THE COPYRI GHT
PROPRI ETOR.

YOUR HONOR ASKED ABOQUT SOMVE STUDI ES THAT DEFENDANTS
SUGGEST SHOW THAT THERE NMAY BE SOVE ENHANCED SALES OF CD'S AS A
RESULT OF I TS SERVICE. | N EFFECT WHAT THEY' RE ARGUI NG | S THAT
THEI R SERVI CE PROMOTES THE SALE OF CD S

VELL, YOUR HONOR, | WOULD ASK, THEN, |F AN | NTERNET
BUSI NESS WERE TO PUBLI SH LENGTHY EXCERPTS OF THE LATEST HARRY
POTTER BOOK ON AN I NTERNET SI TE AND THEN WHEN SUED FOR
I NFRI NGEMENT BY THE COPYRI GHT OANER CONTEND THAT THE
PUBLI CATI ON OF THOSE EXCERPTS ON THE | NTERNET SI TE HAD I N FACT
ENHANCED SALES OF THE BOOK PO NTI NG TO THE FACT THAT | T HAD
GONE | MVEDI ATELY TO NUMBER ONE ON THE BEST SELLER LIST, | TH NK
THAT A COURT WOULD HAVE LI TTLE TI ME | N DI SPCSI NG OF THAT

DEFENSE.
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I WOULD SUGGEST, YOUR HONCOR, THAT IT IS PREPOSTEROUS
TO SUGGEST THAT THEY HAVE THE RI GHT TO USE OUR COPYRI GHTED
MATERI AL TO MAKE DECI SI ONS AS TO WHAT CONSTI TUTES PROMOTI ON OF
QUR WORKS, HOW MJUCH PROMOTI ON |'S APPRCPRI ATE.

VWE HAVE MARKETI NG PECPLE WHO MAKE THOSE DECI SI ONS,
AND THOSE ARE DECI SI ONS THAT WE ARE ENTI TLED TO MAKE UNDER THE
COPYRI GHT LAW QUI TE PROPERLY.

AS | WAS SAYI NG YOUR HONCR, I N ADDI TION TO THE
PRI NT PUBLI SHI NG | NDUSTRY, RADI O, TELEVI SI O\, CABLE TELEVI SI ON,
ALL THESE BUSI NESSES GET CLEARANCES BEFORE THEY USE COPYRI GHTED
MATERI AL. THEY GET LI CENSES. THEY HAVE DONE SO FOR YEARS AND,
IN FACT, YOUR HONCR, | NTERNET COWMPANI ES DO THE SAME THI NG

IN THE RECORD THERE | S EVI DENCE THAT E- MUSI C AND MP3
DOT- COM CLEAR THEI R MJSI C BEFORE THEY OFFER I'T ON THEI R
SERVI CES. THEY OBTAI N PERM SSI ON BEFORE THEY OFFER COPYRI GHTED
MJSI C ON THEI R SERVI CES BEFCRE ENABLI NG DOMNLQOADS TO CONSUMERS.

VELL, YOUR HONOR, NAPSTER DOESN T WANT TO HAVE TO DO
THAT. | T DOESN T WANT TO HAVE TO ENGAGE | N CLEARANCES. I T
DCESN' T WANT TO HAVE TO H RE PEOPLE TO DETERM NE WHETHER THEY
NEED TO GET CLEARANCES AND TO SEEK PERM SSION. | T'S TOO MJCH
EFFORT. | T REQU RES THEM TO WORK BEFORE THEY BECOME | NTERNET
Bl LLI ONAI RES.

I N SUBSTANCE, NAPSTER WANTS SPECI AL PRI VI LEGES, NOT
TO BE BOUND BY THE RULES OF THE ROAD. THEY WANT TO BE ABLE TO

FI GURATI VELY DRI VE OVER THE SPEED LIM T, | GNORE TRAFFI C
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SIGNALS, DRI VE IN THE COWUTER LANE W TH ONLY ONE PASSENGER | N
THE CAR IF THAT SU TS THEM | F THAT GETS THEM RI CH QUI CK.

NAPSTER SAYS, "OH, WE CAN T DO CLEARANCES. WE CAN T
GET PERM SSI ON. | T WOULD CHANGE THE WHOLE NATURE OF OUR
BUSI NESS. " THAT'S THE CONTENTION I N MR KESSLER S, THEI R
TECHNOLOGY OFFI CER S, DECLARATION. THAT'S HI S RESPONSE TO THE
RELI EF THAT WE REQUEST.

AND YET, YOUR HONCR, THAT I'S PRECI SELY WHAT NAPSTER
DCES. NAPSTER, YOUR HONOR, HAS A NEW ARTI ST PROGRAM | NDEED
I T"S BRAGGED ABOUT THI S NEW ARTI ST PROGRAM AND HAS PROMOTED
| TSELF AS BEI NG THAT I'S HELPI NG THE LI TTLE GJY, THE NEW ARTI ST,
BREAK | NTO THE MUSI C BUSI NESS.

AND ON | TS WEBSI TE, AND THFS IS IN THE RECORD, IT' S
AN EXHI BIT TO MR PULGRAM S SECOND DECLARATION, EXHIBIT G IT S
ALSO AN EXHI BIT TO M5. RI CHARDSON S DEPCSI TI ON, EXH BI T 146,
THERE IS A COPY OR A PRINTQUT OF THE PACGES FROM NAPSTER S NEW
ARTI STS PROGRAM  AND WHAT THEY REQUI RE A NEW ARTI ST THAT WANTS
TO PARTI CI PATE I N THE PROGRAM TO DO IS TO FILL OQUT A PROCFI LE
ABQUT THEMSELVES W TH CONTACT | NFORMATI ON, | NFORMVATI ON ABOUT
THEIR MUSIC. AND THEN AT THE END OF THE PROFI LE, THEY ARE
REQUI RED TO AGREE TO FOLLOW CERTAIN HOUSE RULES. AND THE LAST
OF THOSE RULES, AND THERE IS A BOX TO CHECK, SAYS:

"YES, | AGREE TO LET NAPSTER USERS DOMNLQAD
AND SHARE MY MUSIC. "

AND, IN FACT, AS SCOIT KRAUSE TESTIFIED IN H S
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DEPGSI TI ON, PACGE 52, |F THE APPLI CANT FOR THE PROGRAM DOES NOT
CHECK THAT BOX, DOES NOT GRANT PERM SSI ON FOR THE USE OF -- FOR
THE TRADI NG OF THEIR MJSI C, THEY GET A MESSACE BACK SAYI NG THAT
THEI R APPLI| CATI ON CANNOT BE ACCEPTED. THAT'S SCOIT KRAUSE' S
DECLARATI ON EXHI BI T D, A MESSAGE COVES UP SAYI NG THAT.

AND WHEN ASKED I N HI S DEPCSI TI ON, MR KRAUSE
TESTI FI ED:

"I'S THAT A CHECK BEFORE | T BECOVES AVAI LABLE
TO THE USER VI EVERS?"
HE ANSWERS:
"YES. THE SOFTWARE DCESN T ALLOW THE

I NFORVATI ON TO BE ENTERED | NTO THE DATABASE. "

IN OTHER WORDS, YQU CAN T PARTI Cl PATE | N THE PROGRAM
UNLESS YOU d VE THAT PERM SSI ON.

VELL, YOUR HONOR, WHAT WE ASK | S THAT NAPSTER d VES
THE SAVE COURTESY TO OUR CLI ENTS, TO ESTABLI SHED SONGARI TERS,
PERFORM NG ARTI STS AND RECORD COVPANI ES THAT THEY G VE TO NEW
ARTI STS WHO WANT TO PARTI Cl PATE I N THEI R PROGRAM THAT THEY GET
PERM SSI ON FI RST BEFORE ALLOW NG USERS OF THEI R SERVI CE TO
DOMLOAD OUR MUSIC.  THAT IS ALL THAT WE REQUEST.

I T SEEMS TO ME A FAI R REQUEST COM NG FROM WY
CLI ENTS, COM NG FROM M KE STOLLER AND JERRY LEI BER, WHO VE
WRI TTEN ROCK AND ROLL HI TS FOR 50 YEARS. AS EXPLAI NED I N
MR STCOLLER S DEPOSI TI ON, HE STARTED WHEN HE WAS 17 YEARS OLD

HE SOLD H S FI RST SONG AND HE HAD THE GOCD FORTUNE THAT SOMVE OF
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THOSE EARLY SONGS WERE RECORDED BY ELVI S PRESLEY AND MANY
AFTERWARDS CAME TO BE RECCRDED BY SOVE OF THE MOST FAMAUS
RECORDI NG ARTI STS I N THE LAST HALF CENTURY. THEY WANT THAT
COURTESY.

I THI NK, YOUR HONCOR, THAT THEY -- G VEN WHAT THEY
HAVE CONTRI BUTED TO AMERI CAN MUSI C AND WHAT THE RECORD
COVPANI ES AND THE ARTI STS WHO THEY REPRESENT HAVE CONTRI BUTED
TO AMERI CAN MUSI C, THAT THEY' RE ENTI TLED TO THAT COURTESY FROM
NAPSTER. THAT IS ALL WE SEEK, YCQOUR HONOR.

THE COURT: AND WHAT YOU RE SEEKI NG | S THE ENJO NI NG
OF | NFRI NGEMENT OR DI STRI BUTI ON, COPYI NG ET CETERA, OF ALL
MJSI C OR MUSI CAL COVPCSI TI ONS, SONGS, HOWEVER YOQU WANT TO
CHARACTERI ZE | T, MATERI AL, ON WHI CH THE PLAI NTI FFS I N YOUR CASE
AND | N THE A&M CASE HAVE OR HOLD COPYRI GHTS; | S THAT CORRECT?

MR RAMOS: THAT IS CORRECT, YOUR HONOR, WTH --

THE COURT: YQOU RE NOT SEEKI NG TO GO BEYOND THAT TO
OTHERS BECAUSE THI S I SN T A CLASS ACTI ON.

MR RAMOS: THAT IS CORRECT, YOUR HONOR, W THOUT
THEI R EXPRESS PERM SSI ON.

THE COURT: RI GHT.

MR RAMOS: THAT' S CORRECT.

THE COURT: RIGHT. OKAY. THANK YQU.

WHO S ARGUI NG ON BEHALF OF DEFENDANTS?

MR JOHANSON: WE' RE GO NG TO SPLI T THE ARGUMENT,

YOUR HONOR.
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MR BAO SE:  YOUR HONOR - -

THE COURT: ABQUT 15, MAYBE | GUESS A LITTLE BI T
MORE THAN THAT, EACH?

MR JOHNSON:  YES, YOUR HONCR

THE COURT:  OKAY.

MR BAO SE: YOUR HONOR, MY NAME | S DAVID BOSE. [|I'M
ONE OF THE COUNSEL FOR NAPSTER.

WTH THE COURT' S PERM SSICON, |'D LI KE TO HAND UP A
Bl NDER THAT JUST HAS SOVE SMVALL VERSI ONS OF CHARTS THAT | WLL
BE REFERRI NG TO.

THE COURT: DCES OPPCSI NG COUNSEL HAVE A COPY OF
THAT BI NDER? | GUESS THEY DO NOW  OKAY.

MR BAO SE:  YOUR HONOR, | WANT TO BEG N WTH A
SUBJECT THAT WAS CONSPI CUOUSLY ABSENT FROM THE PLAI NTI FFS'
PRESENTATI ON, AND THAT IS WHETHER OR NOT THEY HAVE ANY
REASONABLE LI KELI HOCD OF SUCCESS ON THE MERI TS.

AND AS | THI NK THE COURT | S FAM LI AR FROM OUR
PAPERS, WE HAVE A NUMBER OF REASONS WHY WE THI NK THERE 1S NO
REASONABLE LI KELI HOCD THAT THE PLAI NTI FFS CAN SUCCEED ON THE
MERI TS AND CERTAI NLY NO BASI S FOR ENTERI NG A PRELI M NARY
I NJUNCTI ON AT THI S STAGE.

FI RST, AND WE HAVE AT TAB NUMBER 2 OF THE BOOK THAT
THE COURT HAS A REFERENCE TO A WHOLE SERI ES OF SUBSTANTI AL
NONI NFRI NG NG USES TO WHI CH NAPSTER | S CAPABLE.

AND AS THE COURT | S AWARE - -
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THE COURT: WHAT DCES THAT MEAN "1 S CAPABLE"'? AS
OPPCSED TO IS IN FACT OR HAS | N FACT BEEN PERFORM NG?

MR BA SE:  YOUR HONOR, | TH NK THAT THE REASON THAT
WE USE THE " CAPABLE" LANGUAGE | S BECAUSE | T COVES FROM THE SONY
COURT' S DECI SION.  AND AS THE COURT IS AWARE, I N THE SONY
DECI SI ON, WHAT THE COURT SAID IS THAT IF A PROCDUCT OR SERVI CE
I'S CAPABLE OF SUBSTANTI AL NONI NFRI NG NG USES, THAT | S
SUFFI CI ENT TO PREVENT THE | MPCSI TI ON OF VI CARI QUS LI ABI LI TY
AGAI NST THE DEFENDANT.

NOW I N TH S PARTI CULAR | NSTANCE ALL OF THE USES
THAT ARE LI STED THERE ON THE CHART THAT' S ON NUMBER 2 ARE USES
TO VWH CH NAPSTER NOT ONLY | S NOW CAPABLE BUT THEY ARE USES TO
VWH CH NAPSTER |'S NOW BEI NG PUT.

THE COURT: WELL, THEN WHY HAVE DEFENDANTS BEEN
MAI NTAI NI NG THROUGHQUT THI'S THAT | F THE COURT SHOULD ENJO N
VWHAT PLAI NTI FFS SEEK, I T'S GO NG TO PUT THEM QUT OF BUSI NESS?

MR BO SE: BECAUSE - -

THE COURT: | SN T THAT | NCONSI STENT W TH THE FACT
THAT | T'S CAPABLE OF DA NG ALL THESE OTHER THI NGS?

MR BAO SE: NO YOUR HONOR, BECAUSE AS THE COURT I N
THE NEWION CASE OR THE NET-COM CASE -- AND | F THE COURT WOULD
TURN THERE TOIl THNK IT IS TAB 14 -- TAB 16 IN THE COURT' S
BOOK, YOQU LL SEE A DESCRI PTI ON AND QUOTATI ON FROM THE DECI SI ON
IN THE NET-COM CASE | N WH CH THE COURT EXAM NED THERE WHAT

WOULD HAPPEN | F YOQU HAD A SERVI CE, THEI R SO CALLED BULLETI N
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BOARD SERVI CE, THAT WAS CAPABLE OF SUBSTANTI AL NONI NFRI NG NG
USES BUT YOU HAD AN I NJUNCTI ON THAT I N EFFECT TRIED TO STOP
SOME OF THOSE USES AND NOT OTHERS.

AND ONE OF THE THI NGS THAT THE COURT FOCUSES ON
THERE IS THE FACT THAT THERE IS NO PRACTI CAL WAY TO SEPARATE
QUT THE | NFRI NG NG AND THE NONI NFRI NG NG USES.

FOR EXAMPLE, AND LET ME G VE THE COURT THREE
EXAMPLES HERE, FIRST, THE MERE FACT THAT A SONG THAT | S BEI NG

DOMLOADED | S COPYRI GHTED AND THERE' S NOT BEEN ANY EXPRESS
PERM SSI ON DCES NOT, AS THE CASES MAKE ABSOLUTELY CLEAR, MEAN
THAT THERE IS I NFRINGEMENT. | T MAY BE FAIR USE. | T MAY BE
SUBJECT TO THE PROTECTI ONS OF THE AMERI CAN HOVE RECORDI NG ACT.
THERE ARE A VARI ETY OF REASONS WHY. THE MERE FACT THAT IT IS
COPYRI GHTED AND THERE' S NOT SOVEBODY WHO HAS SI GNED AUTHORI ZED
EXPRESS PERM SSI ON DCES NOT MEAN THAT THAT 1S A COPYRI GHT
I NFRI NGEMENT.

THE SECOND PO NT 1S THAT THE NAPSTER SERVI CE | S
BASED ON PROVI DI NG AN | NDEX OF | NFORVATI ON. THE USERS PROVI DE
TO NAPSTER AN I NDEX OF THEIR FILES, TO THE EXTENT THEY' RE
PREPARED TO SHARE THOSE FI LES W TH OTHER PECPLE. NAPSTER I N
EFFECT CORRELATES THAT | NFORVATI ON AND PRESENTS | T TO OTHER
NAPSTER USERS | N THE EXACT SAME FORM THAT NAPSTER GOT I T.

THERE' S NO PRACTI CAL WAY THAT NAPSTER CAN GO I N AND
VERI FY OR REFORVAT OR FORMALI ZE OR STANDARDI ZE THOSE FI LE

NAMVES. SO THAT IF YOU TRIED TO HAVE, SAY, AN I NJUNCTI ON THAT
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SAI D, "ELIM NATE EVERY TI TLE THAT HAS IN I T ONE OF THE NAMES OF
THE PLAI NTI FFS, " FI RST YOU WOULD BE ELI M NATI NG CERTAI N SONGS,
FOR EXAMPLE, RECORDED AT A CONCERT WHERE THERE | S NOT ANY
PROHI Bl TI ON ON DI STRI BUTI ON.

SECOND, UNLESS THE NAME WAS VERY SPECI FI CALLY
| DENTI FI ED, THERE IS A RI SK THAT YOU ELI M NATE OTHER SONGS,
OTHER MJSI C BY OTHER ARTI STS OR WTH OTHER TI TLES THAT ARE
SIM LAR TO THOSE NAMES.

AND | F YOU DON T DO THAT, AS A PRACTI CAL MATTER,
YOU RE NOT GO NG TO ACCOVPLI SH WHAT THEY WANT TO ACCOWVPLI SH
ANYWAY.,

THE COURT: | S THAT GO NG TO THE RELI EF ARGUMENTS I N
THIS CASE OR | S THAT GO NG TO FAI R USE?

MR BAOSE ITGEES | THNK--1 THNKIT GOES TO
RELIEF. | T ALSO GOES TO THE | SSUE OF CONTRI BUTORY
I NFRI NGEMENT.

THE COURT: DCESN T I T ALSO CUT AGAI NST YQU ON THE
FAI R USE THEORY? | MEAN, ESSENTIALLY WHAT IS -- | WOULD
GATHER, THEN, YOU RE NOT TAKI NG | SSUE W TH THE FACT THAT
NOTHI NG IS DONE TO THI' S MATERI AL THAT IN ANY WAY | MPRESSES ANY
KIND OF CREATI VE TRANSFORVATIVE WORK TO I T. I T'S ESSENTI ALLY
EXACT DUPLI CATI ON OF WHATEVER WAS THERE TO BEG N WTH, RI GAT?

MR BAOSE |IT IS NOT CREATIVE IN THE SENSE -- IT IS
NOT CREATI VE I N THE SENSE THAT A NEW OR DERI VATI VE WORK | S

BEI NG CREATED, THE COURT IS EXACTLY RI GHT.
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THE COURT: AND ALSO W TH RESPECT TO THE VERY NATURE
OF TH'S COPYRI GHTED WORK, | F WE' RE GO NG TO LOOK AT FAIR USE,
I T 1S SORT OF PARADIGMATIC, ISN T IT, OF WHAT |'S USUALLY
COPYRI GHTED?

MR BO SE: WELL, YOUR HONOR |F THE COURT WOULD
TURN TO TAB NUMBER 7 | N THE BOOK, THE COURT WLL SEE THAT THE
SONY COURT ADDRESSED THAT VERY | SSUE.

THE COURT: BY THE WAY, TAB 14, THAT'S PRETTY MJCH
DI CTA AND | T'S ANOTHER DI STRI CT COURT; RI GHT?

MR BOSE: ITI1S, YOUR HONOR AND | F THE COURT
FI NDS THAT REASONI NG - -

THE COURT: | LIKE MY DICTA BUT | DON T NECESSARI LY
HAVE TO FOLLOW SOVEONE ELSE' S.

( LAUGHTER)

MR BOSE: R GHT. AND |F THE COURT FINDS THE
CENTRAL DI STRICT OF CALI FORNIA'S OPI Nl ON NOT WELL REASONED,
OBVl QUSLY THE COURT' S REASONI NG |'S GO NG TO CONTROL HERE.

BUT WE THI NK THAT I T IS NOT ONLY PRECEDENT THAT THE
COURT M GHT WANT TO CONSI DER, BUT WE THI NK THE REASONI NG OF THE
COURT | N THE CENTRAL DI STRICT OF CALI FORNI A DECI SI ON | N THE
NET- COM CASE | S REASONI NG THAT WE WOULD AT LEAST ASK THE COURT
TO CONSI DER WHETHER THE COURT AGREES WTH I T OR NOT. BECAUSE
WHAT THE COURT DOES THERE |'S REALLY BUI LD OFF OF THE SUPREME
COURT' S DECI SION.  BECAUSE, OF COURSE, |N THE SUPREME COURT

DECI SION | N THE SONY CASE, WHAT THE COURT THERE HELD WAS THAT
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AS LONG AS SOVETHI NG WAS CAPABLE OF SUBSTANTI AL NONI NFRI NG NG
USES, YOU COULD NOT HAVE CONTRI BUTORY | NFRI NGEMENT OR VI CARI QUS
I NFRI NGEMENT.

YOU HAVE I N TH S PARTI CULAR CASE NO CONTENTI ON THAT
NAPSTER |'S ENGAGED | N DI RECT | NFRI NGEMENT. | F NAPSTER HAS ANY
LIABILITY, IT IS BECAUSE OF VI CARI QUS OR CONTRI BUTORY
I NFRI NGEMENT.

SO THAT WHEN YOU LOCK AT WHAT THE SUPREME COURT SAYS
I N SONY AND WHAT THE NET- COM AND OTHER COURTS HAVE HELD, WHERE
YOU HAVE CASES LI KE A BULLETI N BOARD OR A NAPSTER SERVI CE THAT
I'S CAPABLE OF A VARI ETY OF USES, THAT SERVICE | S NOTI QU LTY OF
CONTRI BUTORY | NFRI NGEMENT EVEN | F CERTAI N PEOPLE WERE TO USE I T
IN A WAY THAT ENGAGE I N COPYRI GHT | NFRI NGEMENT.

AND | NOWWANT TO TURN TO THE | SSUE - -

THE COURT: WELL, ISN T THAT THE GUTS OF WHAT
NAPSTER WAS ALL ABQUT? | F YOU LOOK AT SOME OF THE EXH BI TS
THAT ARE BEFORE THE COURT ABQUT WHAT NAPSTER CONTEMPLATED, WHAT
I TS BUSI NESS PLAN WAS, WHAT | T PURPORTED TO DO, WHAT I N FACT
PEOPLE WHO ARE ACCESSI NG NAPSTER FOR NOW AND RECOGNI ZE | T FOR,
I SN'T THAT THE GUTS OF NAPSTER, THAT I T WAS ESSENTI ALLY A
PROGRAM OR SYSTEM CREATED TO FACI LI TATE THE DOANLOADI NG OF
MJSI C AND THE UPLQADI NG OF MJSI C MJCH OF WH CH WAS COPYRI GHTED
BUT PI RATI NG BE DAMNED | TH NK WAS PRETTY MJCH THE SENSE ONE
GETS I N READI NG SOVE OF THE EXHI BI TS FROM SOVE OF THESE EARLY

MEETI NGS OR MEMOS, ET CETERA? | MEAN, Pl RACY WAS UPPERMOST I N
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THEIR M ND, RIGHT? FREE MJSI C FOR THE PECPLE; RI GHT?

MR BAO SE: FREE MJSIC FOR THE PEOPLE. AND | WOULD
SAY, THOUGH, THAT WHAT IS PIRACY OR IS NOT PI RACY, WHAT IS
LEGAL OR WHAT | S I LLEGAL IS OBVI QUSLY SOVETHI NG FOR THE COURT
TO DECI DE NOT BASED ON WHAT SOMVE 19- YEAR- OLD, HOWEVER TALENTED
THEY MAY BE I N TERVS OF TECHNOLOGY, WROTE.

I THI NK THAT THE | SSUE OF WHETHER OR NOT WHAT
NAPSTER IS DA NG | S SOVETH NG THAT HAS TO BE DECI DED ON THE
ACTUAL FACTS THAT ARE PRESENTED TO THE COURT.

AND LET ME TURN TO THE QUESTI ON AS TO WHETHER THE
NAPSTER USERS ARE ENGAGED I N ANY KIND OF UNLAWFUL ACTIVITY
BECAUSE, AS THE COURT QUI TE PROPERLY | THI NK PO NTS QUT, THAT
I'S A NECESSARY PREDI CATE TO THE ARGUMENT THAT THE PLAI NTI FFS
MAKE HERE. BECAUSE | F THE NAPSTER USERS ARE NOT BREAKI NG THE
LAW THEN NAPSTER CANNCT HAVE ANY CONTRI BUTCRY OR VI CARI QUS
LI ABI LI TY.

AND THE FI RST PO NT I N TERVb OF WHETHER THE NAPSTER
USERS ARE BREAKI NG THE LAWCOR NOT IS THE AMERI CAN HOVE
RECORDI NG ACT, AND - -

THE COURT: NOW WHAT ABOUT THAT MAKES THAT APPLY TO
TH'S CASE? WHERE | S THE DI G TAL RECORDI NG DEVICE IN TH S CASE?

MR BA SE:  YOUR HONOR, |F YOU LOOK AT THE
LEG SLATI VE HI STORY OF THAT CASE AND YQU LOOK AT THE TERM
"Dl G TAL RECORDI NG DEVI CE" -- "DI G TAL AUDI O RECORDI NG DEVI CE, "

I TH NK THAT WHAT IS ABSOLUTELY CLEAR | S THAT CONGRESS, BY USE
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OF THE TWO TERMS, "ANALOG AUDI O RECORDI NG DEVI CE" AND " DI G TAL
AUDI O RECORDI NG DEVI CE, " | NTENDED TO ENCOVPASS ALL RECCORDI NG

AND |'M NOW GO NG TO GET | NTO DI CTA AGAIN, YOUR
HONOR, BUT THIS TIME IT'S DI CTA FROM THE NI NTH Cl RCUI T COURT OF
APPEALS IN THE RI AA VERSUS DI AMOND MULTI MEDI A CASE THAT WAS
DECI DED LAST YEAR. AND WHAT THE COURT SAYS THERE, AND | F
YOU LL TURN TO TAB 3 OF THE BI NDER THAT | HAVE IN FRONT OF YQU,
YOU WLL SEE NOT ONLY SECTI ON 1008 OF THE AMERI CAN HOVE
RECORDI NG ACT BUT ALSO THE LANGUAGE OF THE DI AMOND MULTI MEDI A
SERVI CES CASE INTERPRETING I T. AND WHAT THE COURT SAYS THERE
'S THAT SECTI ON 1008 WAS | NTENDED TO PERM T ALL NONCOMVERCI AL
CONSUMER COPYI NG OF MUSI C.

THE PLAI NTI FFS SAY THAT' S DICTA. | T IS PROBABLY
DI CTA. | THINK YOU CAN SEE WAYS IN WHICH | T CONTRI BUTED TO THE
COURT' S ANALYSI'S, BUT I'T CERTAINLY IS CONSI DERED RECENT DI CTA.

THE COURT: HOWFAR IS THAT LANGUAGE FROM THE
LANGUAGE THAT STARTS QUT THAT:

"THE ACT DOES NOT BROADLY PRCH BIT D G TAL

SERI AL COPYI NG OF COPYRI GHT- PROTECTED AUDI O

RECORDI NGS. | NSTEAD THE ACT PLACES RESTRI CTI ONS

ONLY UPON A SPECI FI C TYPE OF RECORDI NG DEVI CE"?

MR BO SE: R GHT.

THE COURT: AND THEN IT GOES ON TO LOOK AT THE
STATUTORY DEFI NI TI ON.

MR BAO SE: RIGHT. AND WHAT THE COURT THERE, OF
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COURSE, HOLDS IS THAT A COMPUTER HARD DRI VE DOES NOT COME
WTH N THE SERI AL COPYI NG PROVI SI ONS OR THE ROYALTY PROVI SI ONS
OF THE AMERI CAN HOMVE RECORDI NG ACT.

AND VWHAT THE PLAI NTI FFS ARGUE | S THAT IF IT DOESN T
COME WTH N THE DEFINI TION OF "DI G TAL AUDI O RECORDI NG DEVI CE"
FOR PURPCSES OF THE SERI AL COPYI NG AND ROYALTY PROVISIONS, IT
SHOULD NOT' BE SUCH A DEVI CE FOR PURPOSES OF SECTI ON 1008.

I THI NK THERE ARE TWO THI NGS THAT THE COURT HAS TO
KEEP IN M ND THERE. THE FIRST IS THAT AFTER THAT DI SCUSSI ON,
THE COURT | N THE PARAGRAPH THAT WE REFER TO GOES ON TO SAY THAT
IN TERMS OF THE COPYI NG THAT IS | MMUNI ZED, THAT IS COPYI NG OF
ALL NONCOMMVERCI AL CONSUMER COPYING  THAT'S AT | THI NK TAB 3,
YOUR HONOR.

THE SECOND PO NT |I'S THAT THROUGHOUT THE NI NTH
CIRCU T S OPINITON, | T REPEATEDLY TALKS ABOQUT HOW THE AMERI CAN
HOVE RECORDI NG ACT HAS | MMUNI ZED HARD DRI VE COPYI NG I N FACT,
THERE' S ONE PORTI ON WHERE THE COURT SAYS | T MAY BE ANOVALQUS TO
THI NK THAT YOU CAN LAUNDER A COPYRI GATED WORK BY SI MPLY PASSI NG
I T THROUGH A COVWUTER HARD DRI VE, BUT THAT SEEMS TO HAVE BEEN
WHAT CONGRESS | NTENDED.

AND THEY TALK ABOUT HOW I F YOU HAVE DONE THAT, THE
CONSUMER THEN CAN MAKE AN UNLI M TED NUMBER OF CCOPIES. SO THAT
| WOULD RESPECTFULLY SUGGEST TO THE COURT THAT YOQU CAN T READ
THE NINTH CIRCUI T'S OPI NION | N THAT DECI SI ON JUST LAST YEAR

W THOUT UNDERSTANDI NG THAT AT LEAST THE NINTH CIRCU T AT THAT
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TIME WAS OF THE VI EW THAT ALL CONSUMER COPYI NG, WHETHER BY
COVPUTER HARD DRI VE OR NOT, BY CONSUMERS THAT WAS NONCOMVERCI AL
WAS PROTECTED BY SECTI ON 1008.

NOW ITF THAT'S SO YOUR HONCR, THERE IS NO DI SPUTE
THAT THE NAPSTER USERS HERE ARE ENGAGED | N NONCOWMERCI AL
ACTIVITY. THEY DON T EVEN HAVE TO PUT UP ANY FILES OF THEIR
OM TO ACCESS THE FI LES THAT ARE UP. THEY CERTAINLY DON T PAY
ANY MONEY. THEY DON T G VE ANYTH NG  THEY DON T BARTER
ANYTHI NG  ALL THEY DO IS SI GN ON AND THEY GET ACCESS, AND THE
PERSON WHO S MAKI NG THEI R FI LES AVAI LABLE DCESN T GET ANYTHI NG
I N RETURN.

SO TH'S | S CLEARLY NONCOWVERCI AL COPYI NG AND THAT | S
RELEVANT, | TH NK, NOT ONLY TO THE DI AMOND MULTI MEDI A DECI SI ON
OF THE NNNTH CIRCU T LAST YEAR, | T'S ALSO RELEVANT TO THE SONY
DECI SION AS TO WHAT WOULD HAVE CONSTI TUTED FAI R USE EVEN I N THE
ABSENCE OF THE AMERI CAN HOVE RECORDI NG ACT.

THE AMERI CAN HOVE RECORDI NG ACT IS A SPECI AL,
OBVI QUSLY, EXEMPTI ON FOR SOUND RECCRDI NGS BUT THE SUPREME COURT
ADDRESSED THE BROADER | SSUE OF WHAT CONSTI TUTED FAI R USE UNDER
THE COPYRI GHT ACT | N SONY.

AND ONE OF THE THI NGS THAT THE COURT I N SONY HELD - -
AND | F THE COURT WOULD TURN TO TAB 7 OF THE MATERI ALS THAT ARE
IN FRONT OF THE COURT, YOQU LL SEE A QUOTATI ON FROM THE SONY
COURT - -

THE COURT: WELL, | HAVE THE CASES HERE SO |' D JUST
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AS SOON LOOK AT THOSE - -

MR BO SE: SURE. ABSOLUTELY.

THE COURT: -- RATHER THAN SELECTED EXCERPTS.

MR BOSE: THE CITATION, | GVE IT TO YOU ONLY FOR
PURPOSES OF THE CI TATION. YOU LL SEE IT'S QU TE A LENGTHY
QUOTE AND - -

THE COURT: BUT GO NG BACK FOR A MOVENT, BECAUSE |
SHOULD HAVE | NTERRUPTED YOU EARLI ER, BUT GO NG BACK FOR A
MOVENT TO, YOU KNOWN TO THE DI AVOND MULTI MEDI A CASE, THAT WAS
TALKI NG ABOUT THE KIND OF -- FIRST OF ALL, FAC LI TATI ON OF
PERSONAL USE BUT | T WAS TALKI NG ABOUT THE KI ND OF EQUI PNENT
THAT ALLOAB FOR SPACE SHI FTI NG ESSENTI ALLY OF WHAT ONE ALREADY
HAS AS MUSI C AND SHI FTI NG THAT TO SOME OTHER MEANS OF CARRYI NG
| T AROUND OR HAVING I T I N ANOTHER LOCATI ON; CORRECT? | MEAN,
THAT' S WHAT THE Rl AA PLAYER DOES, |T ALLOWS YOU TO RUN AROUND
W TH ALL THAT STUFF | NSTEAD OF JUST LISTENING TO I T IN YOUR
HOVE, Rl GHT?

MR BO SE: EXACTLY, YOUR HONOR AND, FOR EXAMPLE,
ONE OF THE USES OF NAPSTER THAT WE POl NT OUT THAT IS A
SUBSTANTI AL NONI NFRI NGI NG USE |'S THAT SAVE SPACE SHI FTI NG AND,
AS --

THE COURT: WHY WOULD YOU NEED NAPSTER TO SPACE
SHI FT? WHO WOULD BOTHER TO GO ON TO NAPSTER AND DO ALL OF THAT
JUST TO SPACE SHIFT? | MEAN, YOU COULD SPACE SHI FT W THOUT

NAPSTER;, RI GHT?
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MR BAO SE:  NOT VERY EASILY, YOUR HONOR I N FACT,
| F THE COURT WOULD LOOK AT -- | DON T MEAN TO KEEP REFERRI NG
YQU TO THI S, BUT --

THE COURT: HOW MANY PECPLE ACTUALLY GO ON TO SPACE
SHI FT AS OPPOSED TO DOMNLOAD?

MR BAOSE IF YOULL TURN TO TAB 4 --

THE COURT: YES.

MR BAOSE -- INTH S BOXK, YOQU LL SEE THAT WE' VE
ADDRESSED THAT | SSUE.

THE COURT: YES.

MR BAO SE: AND, FIRST, WE ADDRESS AT TAB 4 THE
CONTENTI ON BY THE PLAI NTI FFS THAT NOBCDY HAS EVER HELD SPACE
SHI FTING TO BE A FAIR USE, WHICH I S AT THEI R REPLY BRI EF AT
PAGE 8. AS THE COURT HAS ALREADY PO NTED QUT, OBVI QUSLY THE
RI AA CASE DI D SO HOLD.

IN THE FADER REPORT, 70 PERCENT OF NAPSTER USERS USE
THE NAPSTER DI RECTORY SERVI CE TO SPACE SHI FT. I N THE JAY
REPORT, WH CH WAS THEI R EXPERT, 49 PERCENT OF NAPSTER USERS
SPACE SHI FT FROM BETWEEN 10 PERCENT TO A HUNDRED PERCENT OF THE
TIME. SO TH S IS CLEARLY SUBSTANTI AL SPACE SHI FTI NG THAT' S
GO NG ON USI NG THE NAPSTER SERVI CE.

THE COURT: | S THAT THE SOLE PURPCSE FOR VHI CH
THEY' RE USI NG NAPSTER | S TO SPACE SH FT OR THAT ALONG W TH
EVERYTHI NG ELSE?

MR BAOSE: NO |IT DOESN T SAY THAT THAT' S THE SCLE
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PURPOSE, BUT IT'S OBVI QUSLY A VERY W DELY- USED PURPOSE. AND AS
THE COURT | S AWARE, UNDER ALL OF THE AUTHORI TY I N TERV5 OF
SUBSTANTI AL NONI NFRI NG NG USES, YOU DON' T HAVE -- | T DOESN T
HAVE TO BE THE ONLY USE. | T DOESN T HAVE TO EVEN BE THE
PRI MARY USE. | NDEED, I N THE SONY CASE, 80 TO 90 PERCENT OF
WHAT WAS BEI NG COPI ED WAS COPYRI GATED MATERI AL.

I MEAN, THE COURT SAI D 7.3 PERCENT ARE SPORTS AND
GAME SHOAS AND "MR ROGERS' AND THI NGS LI KE THAT, THAT ARE NOT
PROTECTED OR THAT THE PEOPLE HAVE AUTHORI ZED; BUT THE VAST
MAJORI TY OF WHAT WAS BEI NG COPI ED I N SONY WAS ALSO COPYRI GHTED
MATERI AL AS TO WH CH THERE WAS NO AUTHORI ZATI ON.

VWHAT - -

THE COURT: THEY WEREN' T SHARING I T WTH THE WORLD.

MR BAOSE: NO YOUR HONOR, BUT THESE PECPLE AREN T
SHARING | T WTH THE WORLD EI THER. AND ONE OF THE THI NGS ABOUT
THE AMERI CAN HOVE RECORDI NG ACT AND THE DOCTRINE OF FAIR USE | S
THAT | T FOCUSES ON WHAT IS COMMERCI AL NOT ON HOW MANY COPI ES
ARE BEI NG SHARED CR HOW W DE THE Cl RCLE | S.

THERE ARE PROVI SI ONS OF THE COPYRI GHT ACT THAT DO
FOCUS ON THOSE VERY THI NGS. FOR EXAVPLE, WHEN THE COPYRI GHT
ACT TALKS ABQUT DO NG SOVETHI NG PUBLI CLY, THAT DI RECTLY
| MPLI CATES EXACTLY THE QUESTI ON THAT THE COURT HAS. BUT
NEI THER SECTI ON 1008 NCR THE COMVERCI AL/ NONCOMVERCI AL
DI STINCTI ON IN TERM5 OF FAI R USE TALKS ABOUT HOW MANY PECPLE

ARE BEI NG AFFECTED OR | NCLUDED. | T DOES TALK ABOUT THE
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POTENTI AL HARM AND IT IS FAIR, | TH NK, TO SAY THAT IN A LOT
OF CASES THE WDER THE USE, IF THERE | S HARM THE W DER THE
HARM

BUT ONE OF THE THI NGS THAT THE SONY COURT SAYS, AND
I WON'T DIRECT YQU TO THE TAB, BUT IT'S AT 451 OF THE U. S.
REPORT | F THE COURT WANTS TO LOOK AT THE CASE, 1S TO SAY THAT
ALTHOUGH EVERY COMMERCI AL USE OF COPYRI GHTED MATERI AL | S
PRESUMPTI VELY UNFAI R USE, NONCOMMERCI AL USES ARE A DI FFERENT
MATTER. AND WHERE THERE' S A CHALLENGE TO A NONCOWMERCI AL USE,
El THER THE PARTI CULAR USE MUST BE PROVEN TO BE HARMFUL OR IF I T
SHOULD BECOVE W DESPREAD, | T WOULD ADVERSELY AFFECT THE
POTENTI AL MARKET FOR THE COPYRI GHTED WORK.

AND | T GOES ON TO SAY THAT I N THAT CASE THE
PLAI NTI FFS DI D NOT MAKE THEI R BURDEN, DI D NOT CARRY THEI R
BURDEN. AND | RESPECTFULLY SUGGEST, YOUR HONOR, THAT THE
HYPOTHESES THAT YOU VE HEARD | N TERVMS OF ARGUMENT DCOESN T CARRY
THAT BURDEN El THER

I NI TIALLY, AS THE COURT IS AWARE, THE PLAI NTI FFS
CAME I N AND THEY SAID TO THE COURT, "THI S | S CAUSI NG A DECLI NE
IN CD SALES." AND WHAT THEY DID | S THEY DID A SURVEY OF
COLLEGE STORES W THOUT BOTHERI NG TO | NCLUDE SALES TO COLLECGE
STUDENTS ON AN ONLI NE BASIS. AND THE SALES DECLINE I N THE
COLLEGE RECORD STORES BEGAN BEFORE NAPSTER CAME, HAD NOTHI NG TO
DO W TH NAPSTER.

AND THE EVI DENCE, THE OVERWHELM NG EVI DENCE THAT HAS
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BEEN PRESENTED NOT ONLY FROM OUR EXPERT BUT FROM A NUMBER OF
| NDEPENDENT STUDI ES, |'S THAT NAPSTER HAS NOT HAD, DCES NOT
| NDI CATE THAT I T WLL AT ANY TI ME I N THE NEAR FUTURE HAVE ANY
SUBSTANTI AL ADVERSE EFFECT ON ElI THER THE MARKET FOR THE
COPYRI GHTED WORK, WHICH | S THE SONY TEST, OR TO CREATE ANY
HARM

AND JUST AS A --

THE COURT: WHO HAS THE BURDEN ON THAT?

MR BO SE:  WELL, THE SONY CASE SAYS | T BELONGS ON
THE PLAI NTI FFS.

THE COURT: BUT DOESN T DEFENDANT HAVE THE BURDEN?
FAIR USE | S AN AFFI RVATI VE DEFENSE. THE DEFENDANT HAS THE
BURDEN ON FAI R USE; RI GHT?

MR BAO SE: AND WHAT THE SUPREME COURT - -

THE COURT: SO HOW DO YOU ALL OF A SUDDEN PUNT IT TO
THEM?

MR BAO SE: BECAUSE | THI NK THE WAY THE SUPREME
COURT PUTS | T HERE ON PACE 451 -- AND, REMEMBER, THE
RESPONDENTS THERE WERE THE PLAINTI FFS -- AND | T SAYS:

"RESPONDENTS FAI LED TO CARRY THEI R BURDEN

W TH REGARD TO HOMVE TI ME SHI FTI NG W TH RESPECT

TO PROVI NG THAT THE NONCOMMVERCI AL USE | S

HARMFUL. "

AND THE COURT SAYS VERY DI RECTLY, YQOUR HONOR:

"ACTUAL PRESENT HARM NEED NOT BE SHOWN.
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SUCH A REQUI REMENT WOULD LEAVE THE COPYRI GHT

HOLDER W TH NO DEFENSE AGAI NST PREDI CTABLE

DAMAGE NOR | S | T NECESSARY TO SHOW W TH

CERTAI NTY THAT FUTURE HARM W LL RESULT. WHAT IS

NECESSARY IS A SHOWN NG OF A PREPONDERANCE OF THE

EVI DENCE THAT SOMVE MEANI NGFUL LI KELI HOOD OF

FUTURE HARM EXI STS. "

AND CBVI QUSLY THE PREPONDERANCE OF THE EVI DENCE | S
THE PLAI NTI FF*' S BURDEN THERE.

"I'F THE | NTENDED USE | S FOR COWMMERCI AL GAI N,

THAT LI KELI HOOD MAY BE PRESUMED, BUT IF IT IS

FOR NONCOWVERCI AL PURPOSE, THE LI KELI HOOD MJST

BE DEMONSTRATED. I N TH S CASE RESPONDENTS

FAI LED TO CARRY THEI R BURDEN W TH RESPECT TO

HOVE TI ME SHI FTI NG "

AND | TH NK WHAT THE SUPREME COURT IS QU TE CLEARLY
SAYI NG | S THAT WHERE THE DEFENDANT COMVES FORWARD AND MEETS I TS
BURDEN BY SHOW NG THAT THE USE IS NONCOWMERCI AL, THEN IT
BECOMVES THE PLAI NTI FF'' S BURDEN TO SHOW THAT THAT USE EVEN
THOUGH NONCOMVERCI AL VAY HAVE THI'S KIND OF HARM

THE COURT: HOW DOES THAT SQUARE W TH CAMPBELL V.
ACUFF RCSE?

MR BAO SE:  YOUR HONOR, |'M NOT' SURE.

THE COURT: | T WOULD BE HELPFUL TO KNOW BECAUSE - -

MR BAO SE: TELL ME THAT CASE AGAI N.
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THE COURT: MAYBE |'M M SPRONOUNCI NG I T. ACUFF RCSE
MJSI C, SUPREME COURT DECI SI ON 1994 AFTER SONY.

MR BAOSE RGHT. | DONT THNK IT'S -- | DON T
THINK I'T"S | NCONSI STENT WTH THAT. | S THERE A PARTI CULAR
PORTI ON THAT THE COURT HAS | N M ND?

THE COURT: WELL, YES. [|'LL JUST HAND I T DOMN TO
YOU AND YOU CAN READ MY WHCOLE CASE | NSTEAD OF JUST A TAB. ARE
YOQU JUST - -

MR BAOSE: ALL I'MTRYING TO DO - -

THE COURT: WE' RE PROBABLY AT THE END OF YOUR TI ME

AND WVE HAVE TO GET TO YOUR CO- COUNSEL.

MR BA SE: | WANTED TO RESPOND TO THE PARTI CULAR
PO NT THE COURT RAISED. | DIDN T SEE ANYTHI NG | NCONSI STENT
THERE.

THE COURT: OKAY. THANK YQU.

MR BA SE: THANK YQU, YOUR HONOR.

THE COURT: MR JOHNSON, ARE YOU NEXT?

MR JOHNSON:  YES, YOUR HONCR

THE COURT: YES.

MR JOANSON:  YES. [|'D LIKE TO FOCUS ON THE | SSUES
OF HARM AND - -

THE COURT: | N WHAT CONTEXT? | N THE CONTEXT OF THE

| RREPARABLE | NJURY OR I N THE CONTEXT OF FAI R USE?

MR JOHANSON:  THE BALANCE OF HARM TO THE PLAI NTI FFS

AND TO THE DEFENDANTS SHOULD AN | NJUNCTI ON | SSUE.
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THE COURT:  OKAY.

MR JOHANSON:  AND | ALSO WANT TO ADDRESS THE SAFE
HARBOR PROVI SI ONS CF 512(D) AS WELL AS THE SCOPE OF THE
I NJUNCTI ON.

VWHY DON T WE START FI RST WTH THE QUESTI ON OF THE
BALANCE OF HARM

THE COURT: WELL, WHAT KIND OF SHOW NG HAS BEEN MADE
ON 512(D)? |1'M A LITTLE MYSTI FI ED.

MR JOHANSON:  YES. THE COURT IN ITS RULI NG EARLI ER

IN THI'S CASE STATED - -

THE COURT: |'M FAM LI AR W TH THAT.
( LAUGHTER)

MR JOHNSON: -- THAT THERE WAS A QUESTI ON OF
FACT --

THE COURT: 512(A) BUT ARE WE AT 512(D)?

MR JOHNSON: YES, WE ARE AT 512(D).

THE COURT: WHAT KIND OF SHOW NG HAS BEEN MADE AT
512(D) ?

MR JOHNSON: AT 512(D) YOU SAI D THERE WAS A
QUESTI ON OF FACT AS TO WHETHER OR NOT WE HAD AN EFFECTI VE
TAKE- DOWN PQOLI CY.

THE COURT: WELL, WHAT | WANTED TO KNOW - - WELL,
THERE WERE SOMVE OTHER | SSUES THERE AS WELL. YOU KNOW WHAT
HAVE YQU ESTABLI SHED ON THI S ROUND OF BRI EFI NG W TH RESPECT TO

512(D)? WHAT DO YOU THI NK YOU VE ESTABLI SHED?
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MR JOHANSON:  WE' VE ESTABLI SHED | N THE DECLARATI ON
OF MR KESSLER THE FOLLON NG  THAT THE TAKE- DOAWN PRCCEDURE WE
HAD | N PLACE BEFORE, WH CH SI MPLY ADDRESSED THE USER NAME, HAS
BEEN CHANGED DRANMATI CALLY.

NOW AS VE PO NTED QUT TO YQU EARLI ER, AND WE STI LL
BELI EVE THAT HAVI NG A NAME ALONE W LL NOT SUFFI CE G VEN THE
I NABI LI TY TO SEARCH A DATABASE, THAT WHAT WE NOW DO IS TAG THE
HARD DRI VES OF ANYONE WHO HAS BEEN FOUND TO HAVE HAD | NFRI NG NG
MATERI AL.

THE RESULT IS THAT THAT PERSON CAN NO LONGER GET ON
NAPSTER SI MPLY BY CHANG NG THE NAME. THEY HAVE TO ElI THER CGET A
NEW COMPUTER OR DO ALL SORTS OF THI NGS WHI CH WOULD OTHERW SE BE
CONSI DERED UNREASONABLE. AND, I N FACT, IN OUR EXPERT OPI NI ON,
DR TYGAR SAYS THAT THE APPROACH NAPSTER HAS ADOPTED | S
CONSI STENT W TH THE APPROACH TAKEN BY OTHER | NTERNET PROVI DERS.

AND VHY IS THAT | MPORTANT? | T'S | MPORTANT BECAUSE
730, 000 PEOPLE WHO WERE APPROPRI ATELY | DENTI FI ED AS HAVI NG
I NFRI NG NG MATERI AL WERE SUBJECTED TO QUR TAKE- DOMN PROCEDURE;
AND CONTRARY TO THE ASSERTI ON YOU JUST HEARD OR THAT' S
I NTI MATED IN TH'S MEMO THAT WAS DI CTATED | N SEPTEMBER 1999 BUT
DCES NOT' REFLECT THE REALITY OF NAPSTER, IF A USER | S
| DENTI FI ED AS HAVI NG | NFRI NG NG MATERI AL, THAT USER S HARD
DRI VE | S BLOCKED.

YOU WLL NOTE IN THE REVI EW OF THE PAPERS THAT

PLAI NTI FFS NEVER OFFERED ANY EVI DENCE TO SAY THAT THAT WAS NOT
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REASONABLE.

NOW THAT' S | MPORTANT BECAUSE THE COURT RULED I N
MARCH THAT THESE CONSUMERS DON T SEND ANYTH NG THROUGH NAPSTER,
NAPSTER DCESN T ROUTE ANYTHI NG AND THEREFORE THE ACTI VI TY THAT
'S THE CREATION OF THE MP3 FI LE AND THE SENDI NG I T TO ANOTHER
CONSUMER |'S STRI CTLY DONE PEER TO PEER.

SINCE IT'S DONE PEER TO PEER AND SINCE I T'S DONE I N
THE | NTERNET, NAPSTER CANNOT HAVE CONTROL OVER OR THE ABILITY
TO SUPERVI SE.  SINCE THAT' S THE CASE AND SI NCE WE HAVE AN
EFFECTI VE TAKE- DOMN POLI CY, WE' RE ENTI TLED TO RELY UNDER THE
PROVI SI ON OF 512.

NOW WHAT DI D THE PLAI NTI FFS DO? | N THE HEARI NG I N
MAY YOU TOLD THE PLAINTI FFS THAT | F THEY WERE GO NG TO ADDRESS
THE |1 SSUE OF CONTRCL, THEY NEEDED TO | DENTI FY SOVEONE AND THEY
NEEDED TO DO I T SO THAT PERSON COULD BE DEPCSED BY NAY 30.
MAY 30 CAME AND VENT. THE ONLY REPORT WE RECEI VED WAS | N THEIR
REPLY, WH CH WAS FI LED JUST THE OTHER DAY, BY MR FARMER

NOW I N QUR POSI TION, MR FARMER, NEEDLESS TO SAY,
COULD NOT' BE DEPCSED BECAUSE WE HAD BEEN SANDBAGCGED
EFFECTI VELY, BUT MR FARMER NEVER ADDRESSED THE | SSUE OF
DI SABLI NG THE HARD DRI VE; AND THE REASON HE DIDN T, | SUGGEST
TO THE COURT, | S BECAUSE HE COULDN T BECAUSE THAT IS AN
EFFECTI VE WAY TO DO I T.

WHAT DID MR FARMER DO? MR FARMER PROPCSED TO

REI NVENT NAPSTER BY TURNI NG NAPSTER | NTO A SERVER- BASE SYSTEM
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BY CREATI NG TH S HUGE DATABASE OF NANMES.

AS WE TOLD THE COURT, YQOU CANNOT SORT BY WORD | N
NAPSTER. AND A GOOD EXAMPLE |'S THE TRYI NG TO FI ND METALLI CA
SONG "SAD BUT TRUE." AND | BELIEVE IT'S AT 37 OF OUR QUTLI NE,
YOUR HONOR.  ACTUALLY, IT'S -- IF YOU GO TO 38.

THE COURT: WHAT, |F ANYTH NG HAS NAPSTER DONE OR
ATTEMPTED TO DO TO | DENTI FY COPYRI GHTED MJSI C THAT' S BEI NG
EXCHANGED?

MR JOHNSON: NAPSTER HAS COWVPLI ED W TH THE DMCA.
I F I'T RECEI VES NOTI CE OF THE EXI STENCE OF | NFRI NG NG MATERI AL,
I T PURSUES THE APPROPRI ATE COURSE OF CONDUCT, WHICH IS TO
| DENTI FY ONCE A PERSON |'S ONLI NE.

BECAUSE REMEMBER NOW THIS IS NOT A STATIC
SITUATION. | F A PERSON | S NOT ONLI NE, NAPSTER CAN DO NOTHI NG
BUT |F A PERSON IS ONLINE AND | T IS DETERM NED THAT THAT
PERSON, AFTER HAVI NG RECEI VED NOTI CE, HAS I N FACT BEEN -- DCES,
I N FACT, HAVE THE COPYRI GATED MATERI AL, THAT PERSON S HARD
DRIVE | S DI SABLED. THAT' S WHAT WE DI D.

NOW WHAT DO THE PLAI NTI FFS SAY? THE PLAI NTI FFS
SAY, "OH, NO, YOQU HAVE TO GO OUT AND FI ND AND GET AUTHORI ZATI ON
FROM EVERYONE | N THE WORLD WHO HAS COPYRI GHTED MATERI AL. "
THAT' S NOT' REQUI RED BY THE DMCA. OUR OBLIGATION IS LIM TED TO
HAVI NG AN EFFECTI VE TAKE- DOMN PRCOCEDURE.

NOW WE' VE PROVI DED NOTI CE ON OUR SI TE AT THE WORST

CASE SI NCE FEBRUARY OF 1999. THE COURT HAS ALREADY NOTED THAT.
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AND VWE HAVE | MPROVED OUR TAKE- DOAN PROCEDURE, AND THERE | S NO
EVI DENCE THAT THAT TAKE- DOWN PROCEDURE | S NOT EFFECTI VE.
AGAI NST THAT BACKGROUND, WE' RE ENTI TLED TO RELY ON THE DMCA.

| WOULD LIKE TO -- THE COURT -- | WANTED TO ADDRESS
A PO NT MADE BY MR BO SE BECAUSE I T GCES DI RECTLY TO WHAT
MR FARMER, THE LATE PURPORTED EXPERT, CLAI MED THAT WE CAN
EASI LY SORT BY NAME.

I F YOQU LOOK AT TAB 38, THESE ARE A COUPLE -- THIS IS
JUST A SCREEN SHOT OF ALBUVS W TH THE SONG " SAD BUT TRUE. "
"SAD BUT TRUE" WAS RECORDED BY METALLICA IN 1994, | THINK |IF
YOU LL LOOK DOWN THE LEFT SIDE, YOU LL SEE THE NAMES, AND DOWN
THE RIGHT SIDE AS WELL, OF VARI QUS RECORDI NGS OF "SAD BUT TRUE"
BY DI FFERENT ARTI STS, SOVE OF WHOM WROTE THEI R OMN " SAD BUT
TRUE. "

I F WE WERE TO TRY TO | MPLEMENT THE TYPE OF SYSTEM
THAT MR FARMER PROPCSED -- AND, BY THE WAY, HE PROPCSED | T
W THOUT EVER HAVI NG LOOKED AT NAPSTER S SOFTWARE, W THOUT EVER
HAVI NG DONE ANY TECHNI CAL FEASI BI LI TY AS I T WOULD RELATE TO
PEER- TO- PEER SHARI NG HE JUST SI MPLY POSI TED THI S GREAT
ASSUMPTI ON W THOUT BOTHERI NG TO PERM T HI MSELF TO BE DEPOSED
AND W THOUT HAVI NG BOTHERED TO COVPLY W TH THE COURT' S ORDER - -
VE WOULD END UP DI SABLI NG NUMERQUS SONGS W TH THE SAME TI TLE,
SOMVE OF WHI CH MAY BE PERFECTLY AUTHORI ZED. AND THE RESULT
WOULD BE THAT VWE WOULD BE SUBJECT TO SANCTI ON BY USERS UNDER

THE DMCA.  THAT IS THE REALITY.
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NOW YQU HEARD FROM MR FRACKMAN THAT 75 M LLION, |
THI NK THAT' S THE CHART, 75 M LLI ON DOMLOADS W LL OCCUR I N THE
NEXT SI X MONTHS. WHAT MR FRACKMAN DI DN T TELL YOQU IS THAT
THERE ARE ALREADY, AS WE SI T HERE TODAY, M LLIONS I F NOT
BI LLIONS OF CD'S THAT ARE ALREADY I N MP3 FI LES.

NAPSTER DCES NOT' CREATE MP3 FILES. THERE |I'S NOTHI NG
THAT YOU CAN DO TODAY THAT WLL ELI M NATE THE EXI STENCE OF MP3
FILES. THE PIETY OF SAYING "OH, THESE MP3 FI LES ARE SO
HORRI BLE, THESE PEOPLE ARE DA NG BAD THI NGS, " | GNORES THE FACT
THAT THE ONLY WAY MP3 FI LES CAN BE CREATED IS BY USI NG RI PPl NG
SOFTWARE, BY USI NG PLAYER SOFTWARE. AND THAT RI PPI NG SOFTWARE
AND THAT PLAYI NG SOFTWARE IS NOT' MANUFACTURED BY NAPSTER. I T'S
MANUFACTURED BY SONY.

VWE HAVE PUT | NTO THE RECORD EVI DENCE THAT THEY DI D
THI' S DELI BERATELY BEG NNI NG | N 1996 FOR THE PURPOSE OF CREATI NG
A MARKET. WELL, THEY SUCCEEDED. THEY NOW HAVE M LLI ONS AND
Bl LLIONS OF MP3 FILES THAT W LL NOT GO AWAY REGARDLESS OF
ANYTHI NG YOU DO, AND AS A CONSEQUENCE, TO | MPLY THAT SOVEHOW I T
I'S NAPSTER | S VW\RONG

AND , IN FACT, IT'S WRONG FOR ANOTHER REASON. AS WE
PO NT QUT I N OQUR DECLARATION, AND THHS IS -- THIS PO NT | TH NK
REALLY BEARS EMPHASI S, ONCE THE MJSI C | NDUSTRY CONCLUDED THAT
I T NEEDED TO PROTECT I'TS MJSIC, I T | MPLEMENTED A POLI CY UNDER
TS WHAT' S KNOWN AS SDM. SDM | S AN ENCRYPTI ON SCHEME THAT

WORKS W TH WATERMARKI NG,
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AND VWHAT DCES THAT MEAN? THAT MEANS THAT I N THE
FUTURE, AND WE' RE TALKI NG NOW AND GO NG FORWARD, ALL MJSIC IS
GO NG TO BE WATERVARKED.  WHEN YOU WATERVARK YOUR MUSI C AND YQU
PLAY I'T BACK I N WVHAT' S KNOAN AS AN SDM - COVPLI ANT DEVICE, | T
WLL ENABLE YOU TO PLAY BECAUSE | T WLL DETERM NE THAT YQU VE
GOT' THE RIGHT TO DO SO

HOAEVER, | F YOU RIP A WATERVARKED DEVI CE -- EXCUSE
ME, CD, AND YOQU TRY TO PLAY I'T I N AN UNAUTHORI ZED WAY, | T WLL
NOT PERM T YOU TO DO IT. AND HOW DO WVE KNOW? YOU REMEMBER THE
LAST TIME | WAS HERE AND | ASKED YQU | F | COULD TAKE THE
DEPCSI TION OF MR AL SM TH, AND AFTER MJCH RAVI NG AND RANTI NG |
WAS G VEN AT LEAST A HALF A DAY? MR SM TH TESTI FI ED TO THAT
AND THAT | S EXACTLY WHAT'S GO NG ON AND I T WLL BE DONE BY THE
END OF THE YEAR

SO WVHEN WE TALK ABQOUT | RREPARABLE HARM AND GRI EVOUS
I NJURY TO THE MJSI C | NDUSTRY, UNDERSTAND THAT THEY' VE
| MPLEMENTED THEI R OAN TECHNOLOGY TO SOLVE THI' S PROBLEM  AND
UNDERSTAND SOVETHI NG ELSE - -

THE COURT: BUT THEY ARE THE OMNERS OF THE
COPYRI GHTS, AT LEAST AS TO THE MJSI C THAT THEY ARE SU NG OVER;
Rl GHT?

MR JOHNSON:  THAT' S CORRECT, BUT THE DI FFERENCE - -

THE COURT: ARE YOQU SUGGESTI NG THAT SOVEHOW THEY
FORFEIT THEIR RI GHT TO GO AFTER | NFRI NGERS?

MR JOHNSON:  NO.  WHAT | AM SUGGESTING | S TWO
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THINGS. ONE, THAT CREATI NG AN ENVI RONMENT, MORE THAN CREATI NG
AN ENVI RONMENT, ENABLI NG THE WORLD TO GENERATE MP3 FI LES, WHI CH
THEY DI D, AND KNOWN NG YOU HAD A NEED TO ENCRYPT YOUR MUSIC I N
ORDER TO AVO D A PROBLEM GOES TO THE | SSUE OF DI D THEY WAI VE
THEIR RIGHTS. | T ALSO GOES TO AN | SSUE OF COPYRI GHT M SUSE,
VWH CH WVE HAVE DETAI LED FOR THE COURT I N QUR BRI EF.

I'T 1S NOT ENOUGH TO SAY THAT, "I DON T HAVE TO
PROTECT MY COPYRI GHT I N A SI TUATI ON WHEN | CREATED THE PROBLEM
IN THE FIRST PLACE." |IN MR KENSWL'S DEPGCSI TI ON HE WAS
ASKED -- AND REMEMBER | F WE GO BACK TO THE AUDI O HOME RECORDI NG
DEVI CE, UNDER THAT STATUTE AND UNDER THE SUBSEQUENT DMCA
STATUTE THERE WAS A FLAT ROYALTY | MPOSED ON CERTAI N TYPES OF
DEVI CES THAT ALLOWED YOU TO RECORD DI G TALLY, A FLAT ROYALTY --
HE WAS ASKED:

"I'N 1995, WHEN YQU FI RST BECAME AWARE THAT

CD RI PPI NG TECHNOLOGY WAS ON THE MARKET, WHY

DIDN T YOU ASK FOR A FLAT ROYALTY AS YOU HAD

DONE FOR DI G TAL AUDI O TAPE DEVI CES?"

THE ANSWER WAS TELLI NG

"WE DIDN T WANT THAT BUSI NESS MODEL. "

SO THEY ALLOWED I T TO GO ON AND NOW THEY' RE COM NG
TO YOQU AND | MPLYI NG THAT I T'S NAPSTER S FAULT. THE REALITY IS
WHETHER NAPSTER | S HERE TCDAY OR NOT, YOU WLL STILL HAVE
Bl LLIONS OF MP3 FILES. WHETHER NAPSTER | S HERE TODAY OR NOT,

YOU WLL STILL BE ABLE TO GO TO HUNDREDS OF SI TES ON THE
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| NTERNET TO HEAR MP3 FI LES. EVERY MAJOR MANUFACTURER TODAY | S
MAKI NG MP3 FI LE DEVI CES THAT CAN BE PLAYED BACK.

AND VWHAT THE MUSI C | NDUSTRY HAS DONE - -

THE COURT: AND FOR MOST OF THESE THERE' S SOVE SORT
OF A SUBSCRI PTION OR PRICE OR --

MR JOHANSON: NO.  NO.  LET ME -- |I'M SORRY, YOUR
HONOR, AND THIS I S MY FAULT BECAUSE - -

THE COURT: THAT'S WHAT I T LOCKS LI KE FROM THE
EVI DENCE | SAW

MR JOHANSON:  NO, NO LET ME EXPLAIN TO YOU HOW
TH S WORKS.

I WANT YOU TO ASSUME THHS IS A CD (INDI CATING, TH'S
CD -- AND CD S HAVE BEEN AROUND SI NCE THE LATE '70'S. THI'S CD
I'S CAPABLE OF BEI NG | NSERTED | NTO YOUR -- I NTO A HARD DRI VE AND
USI NG SOFTWARE MANUFACTURED BY M CROSOFT AND OTHERS CONVERTED
AND PLACED ON YOUR HARD DRI VE.

NOW WHEN YOU PLACE IT ON YOUR HARD DRIVE, IF IT IS
NOT ENCRYPTED, THAT IS TO SAY | F THERE' S NO PROTECTI ON THERE,
THAT 1S JUST LI KE ANY OTHER PI ECE OF DI G TAL I NFORVATION. I T
CAN BE TRANSM TTED FROM YOUR HARD DRI VE ANYWHERE | N THE
I NTERNET. THAT IS THE PRCBLEM AND THAT PROBLEM OCCURRED NOT
BECAUSE OF ANYTHI NG NAPSTER DI D BUT BECAUSE OF THE EXI STENCE OF
TH' S RI PPI NG SOFTWARE.

NOW I N ADDI TI ON - -

THE COURT: WELL, HOW MANY PEOCPLE -- WELL, AND
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THAT' S BECAUSE OF THE ENCRYPTI ON; RI GHT?

MR JOHNSON: RI GHT.

THE COURT: OR THE LACK OF ENCRYPTI ON. HOW MANY
PEOPLE ULTI MATELY WOULD SAY -- | OR SOMVEONE ELSE IN TH' S
COURTROOM WHO WANTED TO SHARE I'T WTH OTHER PEOPLE, HOW MANY
PEOPLE WOULD | BE ABLE TO COWMUNI CATE THAT W TH W THOUT THE
ASSI STANCE OF NAPSTER?

MR JOHNSON:  ALL. OH EASILY. | COULD RIP A PI ECE
OF YOUR FAVORI TE MUSI C TODAY AND E-MAIL I T TO YQU.

THE COURT: NO, BUT |'M SAYI NG HON MANY -- UNLESS
YOU HAD NOTHI NG ELSE TO DO ALL DAY LONG ALL N GHT LONG HOW
MANY PEOPLE COULD YOQU ACTUALLY SHARE THAT W TH W THOUT THE
BENEFI T OF NAPSTER?

MR JOHNSON:  EASILY. EASILY. YOQU CAN GO TO AQL,
GO TO ONE OF THEI R CHAT ROOWV5, TALK ABOUT MJSIC, SWAP FI LES.
YOQU CAN GO TO --

THE COURT: BUT HOW MANY PEOPLE ARE YOU SHARING I T
WTH AT THAT PO NT?

MR FRACKVAN.  WELL, THE ISSUE IS -- HOW MANY PECPLE
ARE YOU SHARING WTH? [T S ALMAYS ONE-TO-ONE.  NOW BUT I T
GCOES UP EXPONENTI ALLY BUT THAT' S BECAUSE OF THE | NTERNET.

BUT THE PONT IS, THE PO NT IS THAT SHARI NG I S GO NG
ON AND W LL CONTI NUE AND THAT -- AND TO SAY THAT THERE MAY BE
75 M LLI ON PECPLE WHO ARE DO NG | T VI A NAPSTER M SSES THE

PO NT. THE PO NT IS HAVI NG CREATED THE MP3 FI LES I N THE FI RST
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PLACE, THERE IS SHARI NG GO NG ON ALL OVER THE NET IN
SI GNI FI CANT VCOLUMES.

AND THE PO NT TO BE MADE |IS: THI'S CD (I NDI CATI NG
IS A LEGACY. BY THAT | MEAN YQU CANNOT GO BACK AND PUT THE
GENIE BACK I N THE BOTTLE VIS-A-VIS THOSE CDO'S. THEY ARE HERE.
THEY ARE GO NG TO BE HERE. THE ONLY THI NG YQU CAN DO TO SOLVE
TH'S PROBLEM | F YOU RE THE RECORD | NDUSTRY, IS GO TO
SDM - COVPLI ANT DEVI CES, WH CH THEY HAVE DONE.

AND FOR THEM TO SAY THAT I T IS NAPSTER S FAULT IS
FUNDAMENTALLY WRONG. AND | F YOU GO TO ANY WEBSI TE, AND YOU CAN
LIST -- 1'VE GOT A LI ST OF AT LEAST EI GHT RI GAT NOW YOU CAN GO
TO, YOU CAN DOMNLOAD FREE MP3 FI LES ALL DAY LONG ANYWHERE, AND
THEY' VE KNOMWN THAT FOR YEARS.

THE COURT: AND FOR SOVE OF THEM YOU CAN PAY ALSO
Rl GHT?

MR JOHANSON:  NO.  THE ONLY ONES YQU PAY FOR -- SO
WE' RE CLEAR, WE' RE NOT TALKI NG ABOQUT MP3 FI LES. MP3 FI LES ARE
FREE. YOU RE GO NG TO PAY FOR TO STREAM | F YOU GO TO CERTAI N
SITES, BUT --

THE COURT: HOW ABOUT NUTELLA (PHONETIC), DO YQU
HAVE TO PAY?

MR JOHANSON:  NO.  NOT ONLY DO YOU NOT HAVE TO PAY,
OR FREENET YOQU DON T HAVE TO PAY, YOU DON' T HAVE TO PAY | F YQU
GO TO YAHOO. YOQU DON' T HAVE TO PAY IF YOU GO TO ACL. THE ONLY

PLACE YOQU PAY IS |F YOU GO TO ONE OF THEI R SITES OR ONE OF
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THEI R AUTHORI ZED SI TES LI KE LI STEN DOT- COM

WHAT HAPPENS HERE IS THEY ARE CREATI NG A MARKET,
THEY SAY, FOR THE PAYMENT OF DOWNLOADABLE MJUSI C AND THERE' S
NOTHI NG WRONG W TH THAT. THEY CAN ENCRYPT THE DOANLOADABLE
MJUSI C.  THEY ARE ENCRYPTING IT. BUT THOSE OTHER MP3 FI LES THAT
HAVE BEEN OQUT THERE SI NCE THE MP3 WAS CREATED I N 1987, SINCE
THE STAND WAS CREATED I N 1987 AND CERTAI NLY HAVE PROLI FERATED,
AS WE PO NT QUT IN OQUR REPORT, SINCE THE M D-'90'S, THEY WERE
THEN AND THEY W LL ALWAYS BE FREE.

THE COURT: DCES THAT MEAN THEY' RE POANERLESS AGAI NST
ANY | NFRI NGER AT THI S PO NT?

MR JOHANSON:  NO, BUT | THINK THEIR ONLY, THEIR ONLY
REAL OPPORTUNI TY TO CORRECT THI' S SI TUATION, ONE, IS TO DEVELOP
THE SDM - COVPLI ANT; AND, TWDO, TO GO AFTER COMVERCI AL
TRANSACTI ONS WHERE, FOR EXAVPLE, PEOPLE ARE CHARG NG FOR THESE
DOMLOADS. AND THAT' S WHY THEY STRUGGLED SO M GHTILY IN TH' S
CASE BECAUSE - -

THE COURT: | THOUGHT YOU JUST TOLD ME THERE WAS NO
ONE CHARG NG FOR THI S.

MR JOHANSON:  NO, NO | MEAN, FOR EXAMPLE, | AM
GO NG ONLI NE AND PREPARING A M XTURE OF MUSI C, OKAY? AND THEN
| DECIDE I'M GO NG TO BURN THAT INTOA CD. SOI GO -- |
DOMLOAD | T TO MW COVWPUTER. | THEN USE CD-R SOFTWARE, CREATE
My OAN CD AND THEN | COVE TO YOU AND | SAY, "I'VE GOTI' THESE

GREAT CD'S. | WANT YQU TO PAY ME 10 BUCKS FOR IT." THAT'S A
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COVMERCI AL TRANSACTI ON.  THAT' S WHAT |' M TALKI NG ABOUT. THAT' S
NOT WHAT THEY' RE TALKI NG ABOUT AND THAT' S NOT WHAT NAPSTER IS
DO NG THEY HAVE CREATED THEI R OAN MONSTER AND THE MONSTER | 'S
THE MP3.

NOW |F YOU WLL, |F YOU GO OVER TO TAB 53 W TH ME,
| CAN ASSURE YOU VWE DON T CI TE ANY CASES, AT LEAST FOR THE
MOVENT NOW - -

THE COURT: | DONT MND IF YOUC TE THEM IT S
JUST --

MR JOHNSON: ALL RIGHT. ALL RIGHT.

THE COURT: | T S THE EXCERPTED -- SELECTI VE
EXCERPTI ON OF THEM

MR JOHNSON:  YOUR HONOR, | LIVE FOR SELECTI VE
EXCERPTI ONS.

THE COURT: | KNOW MOST LAWERS DO, MOST LAWYERS

( LAUGHTER)

THE COURT:  YES.

MR JOHNSON: | ALSO LIVE TO OBJECT TO SOVEONE
ELSE' S ABI LI TY TO SELECTI VELY EXCERPT.

BUT HERE' S WHAT | WANT -- HERE S WHAT | HAVE
SELECTI VELY EXCERPTED. YOU HAVE HEARD MR RAMOS TELL YOU ABOUT
THEI R NARROW LI TTLE CLAI M FOR | NJUNCTI ON AND MR FRACKMAN
SAYING, "WE DON T WANT MUCH. " TAKE A LOOK AT THE PROPOSED

ORDER IN TH'S CASE. THEY SAY:
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" DEFENDANTS ARE EACH ENJO NED DURI NG THE

PENDENCY OF THESE ACTI ONS FROM ENGAG NG | N OR

ENABLI NG FACI LI TATI NG OR ASSI STI NG OTHERS | N

THE COPYI NG DOMNNLQADI NG UPLOADI NG,

TRANSM SSI ON OR DI STRI BUTI ON OF COPYRI GHTED

MUSI CAL WORKS CR SOUND RECORDI NGS PROTECTED BY

COPYRI GHT OR STATE LAW W THOUT THE EXPRESS

PERM SSI ON OF THE RI GHTS OMNER. "

VELL, THAT'S NOT THE LAW | T HAS NEVER BEEN THE
LAW THE | SSUE OF A TECHNOLOGY AS CPPOSED TO AN | NDI VI DUAL
BUSI NESS WAS RESOLVED | N SONY, AND | N SONY THE SUPREME COURT
SIDED WTH THE TECHNOLOGY. | F I T HAD BEEN OTHERW SE - -

THE COURT: THI S IS A D FFERENT TECHNOLOGY; RI GHT?

MR JOHANSON: WELL, BUT YOU KNOWWHAT? THE ONLY
DI FFERENCE, YOUR HONOR, |S THE FACT THAT WE NOW HAVE THE
I NTERNET. THAT'S THE ONLY DI FFERENCE.

LOOK AT BETA MAX. ONE --

THE COURT: | S THAT -- THAT'S -- YOU MAKE THAT SOUND
AS | F THAT' S SORT OF AN | NCONSEQUENTI AL FACTOR.

MR JOHANSON:  NO, | DON T.

THE COURT: | THOUGHT THAT WAS THE WHOLE PO NT OF
ALL OF TH'S, IS THE | NTERNET HAS REVOLUTI ONl ZED EVERYTHI NG AND
HERE WE ARE W TH A WHOLE NEW TECHNOLOGY THAT NOBCODY QUI TE HAS A
HANDLE ON I N TERMS OF CONTRCL.

MR JOHNSON: AND WHAT' S GREAT ABOQUT YOUR LAST
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COMMENT | S YOU RE ABSCLUTELY RI GHT AND THAT'S WHY THE NI NTH
CIRCU T SAID I N DEALI NG WTH THE | NTERNET, THE COURT SHOULD GO
SLOW AND HAVE CONGRESS ADDRESS | T. AND HERE' S WHY --

THE COURT: WELL, BUT YQU JUST COWVPLAI NED THAT THEY
VWERE GO NG TOO SLOALY. THEY WAI TED -- THE PLAI NTI FFS VENT TOO
SLOMLY.

MR JOHANSON: OH, THEY DI D BUT THEY DIDN T GO TOO
SLOALY I N TERMS OF SEEKI NG LEGQ SLATI VE ASSI STANCE. THEY COULD
HAVE SCQUGHT LEG SLATI VE ASSI STANCE. THEY ELECTED NOT TO DO SO
MR KENSWL SAID IT BEST, "WE DIDN T WANT TO GO BACK TO
CONGRESS AND GET A FLAT ROYALTY, WHI CH WWE COULD HAVE. "

THE COURT: |'M TALKI NG ABOUT THE MP3, THOUGH.

MR JOHANSON:  THAT'S THE WHOLE PO NT. | F THEY HAD
GOTTEN A ROYALTY ON THE ABI LI TY AGAI NST THE SOFTWARE
MANUFACTURERS WHO MADE THE RI PPI NG SOFTWARE AND THE PLAYER
SOFTWARE, THEY WOULDN T BE SI TTI NG HERE TODAY AND CLAI M NG THEY
VWEREN T GETTI NG ANY MONEY BECAUSE THAT' S THE PROBLEM

THE COURT: WOULDN T THAT HAVE REALLY BROUGHT THEM
W TH N SONY MJCH MORE THAN WHAT WE HAVE HERE?

MR JOHANSON:  NO -- YES, AND HERE' S THE REASON WHY:
BECAUSE | N THEI R SI TUATI ON THEY COULD SAY -- OKAY, JUST AS THEY
DI D AFTER SONY, AFTER SONY THEY WENT TO CONGRESS AND THEY SAIl D,
"CONGRESS, VWE WANT YOQU TO FORCE THE MANUFACTURERS TO G VE US A
COPY, WHAT WAS CALLED A COPY CODE." THIS WAS IN 1988. IT S IN

QUR PAPERS.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

54

AND CONGRESS SAID, "WAIT A SECOND. | F YOU WANT US
TO ENFORCE -- YOQU WANT US TO I MPCSE THI S ON YOUR MANUFACTURERS,
ONE, IT'S NOT TECHNI CALLY FEASI BLE, TWO, I T M GHT NEGATI VELY
| MPACT THE OPERATION OF THE DEVICE. WE RE NOT GONG TODO IT."
SO THEY WVENT AWAY.

SO NOW WHAT THEY' VE DONE | S CREATED THEI R OMWN SYSTEM
20 YEARS LATER, OR SINCE 1988. MW MATH IS OFF. MAKE THAT 12
YEARS LATER

THE COURT: TRY 12, YES.

MR JOHANSON:  ALL RIGHT. SO THE RESULT | S THE SAME.
THEY HAD THE ABI LI TY TO GO TO CONGRESS BUT THEY KNEW THEY
VWEREN T GO NG TO GO BACK AFTER HAVI NG BEEN REBUFFED | N 1988.
SO NOW THEY COME TO YQU AND SAY, "WE'VE GOT' MLLIONS." IT S
NOT MY FAULT. IT' S NOT NAPSTER S FAULT. | T S THEI R FAULT.

NOW | WANT -- LOCKI NG AT THEI R PROPOSED ORDER,
BECAUSE | THINK I T'S | MPORTANT - -

THE COURT: TALKING ABOUT FAULT FOR JUST A M NUTE, |
JUST WANT TO BACK UP BECAUSE | THOUGHT THAT, YOU KNOW THE 512
AND THE DI A TAL M LLENNI UM COPYRI GHT ACT SORT OF SEEMED TO BE
AN AFTERTHOUGHT I N THE PAPERS.

BUT AS | UNDERSTAND 512(D), YOU ONLY GET THE
EXEMPTION I F YQU -- WELL, YOU DON T GET THE EXEMPTION | F YQU
HAVE ACTUAL KNOALEDGE OF THE | NFRI NGEMENT; RI GHT?

MR JOHANSON: RIGHT, AND I T'S GOT TO BE OF THE

I NFRI NG NG ACTIVITY, THE SPECI FI C | NFRI NGEMENT.  THAT MEANS |
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HAVE TO HAVE ACTUAL KNOALEDGE EACH TI ME AN | NDI VI DUAL CONSUMER
SENDS | NFRI NG NG MATERI AL TO ANOTHER | NFRI NG NG CONSUMER NOT,
AS COUNSEL SUGGESTS, |'VE GOT A 19- YEAR- OLD TESTOSTERONE- FI LLED
KID SAYING "HEY, THEY' RE DA NG PI RACY QUT THERE." THAT
DCESN' T GET IT. THAT IS NOI' THE TEST AND IT CAN T BE THE TEST
BECAUSE OTHERW SE HOW COULD THE | NTERNET EXI ST?

THE COURT: | DON'T THINK THI' S SYSTEM | S JUST
I NVESTED | N BY AND SUPPORTED BY A SI NGLE 19- YEAR- OLD, NUMBER
ONE, |F THAT'S EVEN RELEVANT, OR HOW SMART THE KID IS.

THE QUESTION IS, IF YOU HAVE IN FACT -- ORI T SEEMS
TO ME THE I SSUE IS | F YOU HAVE | N FACT DESI GNED A PRODUCT, A
SYSTEM THAT IS I N FACT DESI GNED TO DO JUST WHAT I T'S BEEN
DA NG, ENABLI NG | NFRI NG NG, ENABLI NG PI RACY, YOU CAN HARDLY
STAND BACK AND SAY, "GEE, | DIDN T KNOW THAT ALL THAT STUFF ON
THERE WAS PI RATED OR ALL OF THAT STUFF WAS COPYRI GHTED AND
VE' RE | NFRI NG NG, "

MR JOHANSON: YOUR HONOR, THAT IS A GREAT
ARTI CULATI ON OF A SCENARI O, BUT THAT' S NOT' WHAT PEER- TO- PEER
DCES. PEER-TO PEER SHARI NG -- AND LET ME SHOW YOU THI S CHART,
AND |'M NOT' TRYI NG TO RUN OVER

THE COURT: REMEMBER, | VENT ON TO NAPSTER TO CHECK
AND SEE WHAT I N FACT YQU FI ND.

MR JOANSON: SO DD 1. AND WHEN | VENT ON TO
NAPSTER, | WENT ON TO NAPSTER BECAUSE |'M QLD - -

THE COURT: JUST ABOUT EVERYTHING | SAWI COULD
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| DENTI FY ALMOST | MVEDI ATELY EVERYTHI NG WAS COPYRI GHTED.

MR JOHANSON: NOW THAT' S A GOOD PO NT. THAT'S A
G0OD PO NT. YOU SAY THAT.

THE COURT: | T WASN T HARD.

MR JOHNSON: NOW YQU UNDERSTAND THAT LI VE CONCERTS
VWH CH ARE REGULARLY, ARE REGULARLY -- CONSUMERS ARE REGULARLY
PERM TTED TO TAPE THESE LI VE CONCERTS SO LIVE MJSIC, I T'S NOT
UNAUTHCRI ZED. SO METALLI CA HAS A LI VE CONCERT AND YOU RE THERE
AND YOQU TAPE IT, IT'S ON NAPSTER S SI TE.

THE COURT: WHAT PERCENTAGE OF THE MUSIC THAT IS IN
FACT ACCESSI BLE AT ANY ONE TI ME ON NAPSTER IS, I N FACT, LIVE
CONCERT MUJSI C, | NDEPENDENT ARTI STS WHO HAVE AUTHORI ZED THEI R
PERM SSI ON, AS COVPARED TO CD S THAT HAVE COPYRI GHT NOTI CE ON
THEM AND THAT EVERYBCODY KNOWS | S COPYRI GHTED? TELL ME WHAT - -

MR JOHANSON: THE ANSWER |'S NOBODY KNOWS.

THE COURT: NOBCDY KNOWS.

MR JOHNSON: AND YOU KNOW WHY?

THE COURT: AND YOU KNOW WHO COULD DETERM NE THAT?

MR JOHANSON: NO. CAN I FINISH? THE PONT IS THE
REASON YOU CAN T DETERM NE | T IS BECAUSE YOU HAVE TO LI STEN TO
THE RECORDI NG TO KNOW AND THE - -

THE COURT: BUT YOQU CREATE THE SOFTWARE THAT CREATES
THE PROBLEM I N THE FI RST PLACE. I T S SORT OF LIKE -- AND A
G00D EXAMPLE WAS USED WHEN MY LAW CLERK AND | WERE TALKI NG

ABQUT IT. |F YOU BULD A CAR THAT WLL ONLY GO 150 M LES AN
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HOUR, SURE, |IT MAY HAVE SOMVE OTHER USES BUT YOQU CAN T USE I T ON
THE H GHWAY BECAUSE | T WON T GO AT THE SPEED LIM T BECAUSE | T
WLL ONLY REV UP AND GO 150 M LES AN HOUR. TOO BAD, YQU DON T
GET TO USE | T THEN.

MR JOHNSON:  OKAY. AND LET'S TAKE --

THE COURT: REGULATIONS SAY YQU VE GOT TO DRI VE 55
OR 60 OR 80, WHATEVER IT MAY BE, TOUGH LUCK.

MR JOHANSON:  AND LET' S TAKE YOUR EXAMPLE. HERE' S
THE NAPSTER PEER- TO- PEER ARCHI TECTURE (I NDI CATING . TH' S USER
NUMBER "C' (1 NDI CATING WANTS TO SEND A CURRENTLY
SDM - COVPLI ANT SONG TO "B. "

THE COURT: YES.

MR JOANSON: HE SENDS IT TO "B." |F "B" HAS GOT A
COWPLI ANT PLAYER, HE CAN HEAR IT. |F HE DCESN T, HE CAN T.

"C' DECIDES TO SEND A COPY OF A LIVE RECORDI NG TO
"E." PERFECTLY PERM TTED. HE CAN DO IT.

YOU CANNOT CLAI M THAT BECAUSE THI S TECHNOLOGY CAN BE
USED TO SHARE MP3 FI LES AND, OH, BY THE WAY, ANYTHI NG ELSE THAT
CAN FIT IN A PDF OR PTP FORVAT, THAT THAT MAKES I T BAD, AND
THAT' S THE ARGUMENT. THAT WAS THE ARGUMENT THEY NMADE | N SONY.
SONY WAS BAD BECAUSE YOU COULD PLAY AND RECORD COPYRI GHTED
MATERI AL.

IN FACT, I N SONY THEY EXPRESSLY TOLD PECPLE, "TH S
IS GREAT. YOU NOW CAN GO QUT AND RECORD ALL OF THESE FI LMs ON

YOUR OAN AND YOU DON' T HAVE TO LEAVE HOVE AND YOU CAN SHARE
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THEM W TH YOUR FRI ENDS. "

AND THE SUPREME COURT SAI D --

THE COURT: ALL 79 MLLION OF THEM RI GAT?

MR JOHANSON:  HEY, 79 MLLIONOR 7. |IF THE TEST IS
GA NG TO BE THAT YQU CAN T USE - -

THE COURT: BUT DOESN T THAT TAKE | T BEYOND PERSONAL

MR JOHNSON:  WELL, YOU KNOW WHAT' S | NTERESTI NG - -

THE COURT: -- VWHI CH IS WHAT SONY WAS REALLY TALKI NG

MR JOHANSON:  WHAT' S INTERESTING IS, |F | T DCES,
THEN HOW CAN YOU RECONCI LE THE RESULT I N DI AMONDY Rl AA? BECAUSE
I N DI AMONDY RI AA - -

THE COURT: EASY. |IT DCESN T APPLY HERE AND | WLL
EXPLAIN TO YOU WHY WHEN | RENDER MY DECISION. BUT I T DOESN T
APPLY.

MR JOANSON: |IN DIAMOND/ RIAA ONCE THE CD IS IN A
HARD DRI VE, WHAT HAPPENS TO I T?

THE COURT: THERE' S NO DI G TAL RECORDI NG DEVI CE EVEN
BY --

MR JOHANSON: YOU RE NOT LISTENING LET ME TRY ONE
MORE TIME. ONCE IT'S ON THE HARD DRI VE - -

THE COURT: YQOU RE FINISHED. YOU MAY HAVE A SEAT.

MR JOHNSON:  CKAY.

THE COURT: THANK YQU.
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WE' LL TAKE A BRIEF -- WELL, DO YOU HAVE FI VE M NUTES
YOU WANT TO REBUT?

MR FRACKMAN. | DON T KNOWHOWNI CAN DO IT IN FI VE
M NUTES, YOUR HONOR | EI THER DON T NEED ANY TIME AT ALL | F
THE COURT DOESN T HAVE ANY QUESTIONS OR | M GHT NEED A LI TTLE
MORE THAN THAT.

THE COURT: WELL, DO YOU WANT TO RESPOND TO ANY OF
THE ARGUMENTS THAT HAVE JUST BEEN MADE El THER ABOUT THE 512( D)
| SSUE OR THE | RREPARABLE HARM?

MR FRACKMAN: | COULD DO THAT BRI EFLY, YOUR HONOR,
| THINK, A COUPLE OF THI NGS.

512(D) DOESN T APPLY FOR EXACTLY THE REASON THE
COURT SAID. |F THERE S LIABILITY FOR CONTRI BUTORY OR VI CARI OUS
| NFRI NGEMENT, THEY' RE NOT COVERED UNDER 512(D).

AND, I N FACT, 512(D) IS NOT LIM TED TO ACTUAL
KNOALEDGE. [T IS -- AS THE COWON LAW | T ENCOVPASSES ACTUAL
AND CONSTRUCTI VE KNOW.EDGE BECAUSE 512(D) (1) (A) REFERS TO
ACTUAL KNOW.EDGE AND 512(D)(1)(B) SAYS, "IN THE ABSENCE OF SUCH
ACTUAL KNOWLEDGE | S NOT AWARE OF FACTS OR Cl RCUMSTANCES FROM
WH CH | NFRI NG NG ACTI VITY 1S APPARENT." SO | THINK, YOUR
HONOR, THAT EFFECTI VELY TAKES CARE OF 512(D).

THE COURT: AND HOW ABOUT WAI VER OF M SUSE? [N
OTHER WORDS, YOU ALL CREATED THI S PROBLEM

MR FRACKMAN: WELL, YOUR HONOR, |T'S SORT OF LIKE

ALI CE | N WONDERLAND. WE CREATED A PROBLEM AND NOW THEY' RE
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FIXINGIT FOR US, AND SO I'M NOT' REALLY SURE WHY WE' RE HERE.
AND | F YOU HEAR MR. BO SE TALK, NO ONE I'S GETTI NG ANYTHI NG QUT
OF IT. ONE USER DOESN T GET ANYTHI NG AND THE OTHER USER
DCESN' T GET ANYTHING SO I'M A LI TTLE CONFUSED.

VE DI DN T CREATE A PROBLEM  WHAT THEY WANT US TO DO
IS TO ARRANGE A SYSTEM WHEREBY THEY CAN' T OR MAY NOT BE ABLE TO
I NFRI NGE.

IF 1 HAVE A CAR PARKED QUTSI DE OF MY HOUSE AND I
DON T HAVE A BURGLAR ALARM I N | T AND SOVEBODY STEALS | T, THAT' S
THEFT. [|F I PUT A BURGAR ALARMIN I T, THEY MAY NOT STEAL IT
BUT THAT DOESN T MEAN THAT |'VE WAIVED MW¥ RIGHT |F | DON T PUT
A BURGLAR ALARMIN IT. IN FACT, IF | LEAVE THE CAR PARKED
QUTSI DE OF MY HOUSE WTH THE KEY IN I T, NOBODY CAN TAKE IT.

AND WVE DI DN' T DO THAT HERE, YOUR HONOR  WE' VE --
TAKI NG THEI R ARGUMENT TO THE EXTREME, |F WE DON T CREATE ANY
MJUSI C AT ALL, THERE ISN T GO NG TO BE A NAPSTER, BUT THAT'S NOT
QUR PROBLEM AND THAT' S NOT WHAT THE COPYRI GHT LAW PROVI DES.

THE COURT: BUT THERE ARE RI GHTS THAT YOU HOLD I N
COPYRI GHT THAT CAN BE WAl VED BY EI THER YOUR OMN -- BY YOUR O/
CONDUCT OVER SQOMVE, YOU KNOW SIGNIFI CANT PERIOGD OF TI ME OR BY
FAI LI NG TO ENFORCE THE COPYRI GHT OVER A SI GNI FI CANT PERI GD OF
TI ME.

MR FRACKVAN.  VELL --

THE COURT: AND I GATHER I T'S THE FORMER THAT

THEY' RE REALLY GETTI NG AT.
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MR FRACKMAN: | DON T KNOW OF ANY CASE AT ALL, YOUR
HONOR, AND WE' VE LOCKED, WHERE THERE' S A WAI VER I N A SI TUATI ON
THAT | S ANYWHERE ANALOGOUS TO THI S.

WE' VE NEVER -- WE' VE ENFORCED THOSE RI GHTS.
DI AMONDY Rl AA CASE SAYS WE' VE ENFORCED THOSE RIGHTS. THERE IS A
MASSI VE ANTI PI RACY EFFORT THAT GCES ON BY THE RECORDI NG
I NDUSTRY TO ENFORCE THOSE RI GHTS AGAI NST ONLI NE PI RATE SI TES AS
VELL AS AGAI NST THOSE WHO MAKE UNLAWFUL CD'S OR OTHER
RECORDI NGS.

" VE BEEN DO NG TH'S FOR 30 YEARS, YOUR HONOR |
STARTED OQUT ENFORCI NG THESE AGAI NST PEOPLE WHO MADE EI GHT- TRACK
TAPES I N GARACES. THAT'S HOWLONG -- AND PECPLE DID I T BEFORE
I DD IT. THAT' S HOWLONG TH S EFFORT HAS BEEN GO NG ON.

VWE' RE NOT SITTI NG ON OUR HANDS. WE' RE HERE
LI TI GATI NG AND THE COPYRI GHT LAW THAT'S OUR ENFCORCEMENT
MECHANI SM I T'S THE COPYRI GAT LAW  AND THE DMCA HAS ALREADY
MADE THE ACCOMMODATI ON THAT COUNSEL ARGUES FOR UNDER 512( A),
AND THEY DON' T FALL UNDER 512(A). THEY TRI ED THAT ONE ALREADY
AND THEY LOST.

| F THE COURT HAS ANYTHI NG FURTHER, |'D BE HAPPY TO
RESPOND. | DON' T KNOWWHAT YOUR HONOR S TIM NG | S.

THE COURT: WELL, LET ME JUST SEE IF THERE S
ANYTHI NG ELSE THAT | DIDN T GET AN ANSWER TO THROUGH THI S WHOLE
PROCESS.

THERE WERE | SSUES, AND | WLL JUST RULE ON THOSE
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W TH RESPECT TO SOVE OF THESE REPORTS AND THE ADM SSI BILITY OF
THEM

ONE THING | COULDN T DETERM NE, | DON T KNOW WHETHER
YOU CAN ANSWER THI S OR DEFENDANTS ARE I N A BETTER POSI TION TO
ANSWER W TH RESPECT TO THE FADER REPORT, MAYBE | M SSED I T
SOVEWHERE BUT THERE WAS A LAST PAGE OF WHAT'S CALLED EXH BIT 7
TO THE REPCRT, I T'S THE LAST ONE ANYWAY, I T'S THE LAST -- IT' S
THE LAST EXH BIT TO THE REPORT THAT HAD SOVE BREAKDOWN OF WHAT
THE DATA MEANT THAT WAS I NCLUDED I N H' S REPORT.

BUT WHAT | WAS LOCKING FOR AND | DIDN T FIND, MAYBE
I T"S SOVEVWHERE, | S REALLY AN ANALYSI S OF THE, FOR EXAMPLE, THE
ANSWERS TO THE QUESTI ONS OF THE SURVEY, THE GREENFI ELD SURVEY
THAT VENT QUT. YOQU KNOW WE SAW THE GREENFI ELD SURVEY BUT |
DIDN T SEE A COVPI LATION OF THE ANSWERS AS | DID IN THE JAY
REPORT, OR AN ANALYSI S OF THOSE, OTHER THAN THAT ONE PAGE.

SO, FOR EXAMPLE, | COULD NOT TELL HOW MANY PECPLE - -
THAT LOOKS LIKE THE PAGE. | CAN SEE IT FROM HERE.

BUT | COULDN T TELL HOW MANY PEOPLE WHO USE NAPSTER
THERE WERE | N THAT, YOU KNOW ULTI MATELY | N THAT ANALYSI S THAT
HE HAD DONE.

HE ASKED ABQUT, YOU KNOW PEOPLE USI NG MP3 FI LES, HE
ASKED ABQUT USI NG OTHER SERVI CES AND SO FORTH. THEN HE ASKED
ABQUT NAPSTER AND HOW MANY PEOPLE USE NAPSTER AND WHAT THEY
USED IT FOR, BUT I T DOESN T BREAK DOM | NTO FROM WHAT | COULD

SEE, | NTO HOW MANY PECPLE THAT, QUOTE, "UN VERSE"' WAS.
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MR JOHNSON:  THE UNI VERSE WAS 1600.

THE COURT: OF PEOPLE WHO USE NAPSTER?

MR JOHNSON:  YES.

THE COURT: OKAY. WELL, THAT ANSWERS ONE OF WY
QUESTI ONS THEN. BUT | S THERE SOVETHI NG OTHER THAN THAT LAST
PAGE THAT DCES A LI TTLE MORE ANALYSI S OTHER THAN SORT OF A
VERBAL DESCRI PTION OF | T?

MR JOHANSON:  NO. | TH NK, YOUR HONOR, THE
DESCRI PTI ON - -

THE COURT: THAT'S IT?

MR JOHANSON:  -- IN THE REPCRT IS WHAT HE' S DONE.

THE COURT: OKAY. SO THAT'S THE ONLY BREAKDOMN OF
THE FI GURES, |S THAT LAST PAGE?

MR JOHNSON:  ALL OF THE OTHER TABLES, TO THE EXTENT
THAT THEY WERE RELEVANT, WERE PRODUCED DURI NG DI SCOVERY, YOUR
HONCR.

MR BO SE: THERE ARE SOME OTHER TABLES THAT PRECEDE
T, BUT I TH NK --

THE COURT: RIGHT, BUT THOSE HAD TO DO W TH JAY' S
REPORT AND THE BREAKDOWN.

MR BO SE:  YES.

THE COURT: BUT I'M TALKI NG ABOUT FROM HI S REPORT.
I'S THERE ANYTHI NG ELSE BESI DES THAT LAST TABLE?

MR BO SE: NOTI' THAT LAST TABLE. THAT TABLE AND THE

REFERENCE TO THE ANALYSI S THAT ARE CONTAI NED | N THE REPORT
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| TSELF, THE TEXTUAL REPORT.

THE COURT: ALSO DO WE HAVE SOVE SENSE OF THE MJSI C
THAT' S QUT THERE THAT IS I N A FORVAT CAPABLE OF BEI NG USED OVER
NAPSTER, WHAT PERCENTACGE OF THAT MJUSIC IS, | N FACT,
COPYRI GHTED?

MR JOHNSON:  NO

THE COURT: | S THERE ANY WAY OF DETERM NI NG THAT?

MR FRACKMAN.  YES, YOUR HONOR

THE COURT: HAS ANYBODY TRI ED TO MAKE THAT
DETERM NATI ON?

MR FRACKMAN. |IT'S VERY SIMPLE. I T'S A MATTER OF
LAW EVERY SOUND RECORDI NG THAT WAS MADE AFTER THE SOUND
RECORDI NG AMENDVENT I'N 1971 IS STILL I N COPYRI GHT. SO THAT
MEANS EVERY SOUND RECORDI NG AFTER THEN IS I N COPYRI GHT. EVERY
SOUND RECORDI NG MADE PRI OR TO 1971 IS STILL PROTECTED UNDER
STATE LAW

SO THE SI MPLE ANSWER, YOUR HONOR, | T SO HAPPENS W TH
RESPECT TO My CLI ENTS EVERYTHI NG | S PROTECTED EI THER UNDER
STATE OR FEDERAL LAW

THE COURT: OKAY, BUT |I'M NOT TALKI NG JUST WTH
RESPECT TO YOUR CLI ENTS OR W TH RESPECT -- [|'M TALKI NG ABOQUT
MJSI C THAT' S QUT THERE THAT IS NOT, YOQU KNOW-- THAT | S NOT
COPYRI GHTED, THAT MAY IN FACT FIND I TS WAY ONTO SYSTEMS LI KE
NAPSTER. AND YOU RE SAYING IT ALL IS COPYRIGHTED I F I T WAS

ONLY PERFORMED AND SOME KIND OF A RECCRDI NG WAS IVADE.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

65

MR FRACKMAN.  BECAUSE IT'S FI XED I N A TANG BLE
MEDI UM BY DEFI NI TION ONCE | T GETS ON NAPSTER OR BEFORE | T GETS
ON NAPSTER. SO IT IS, AND THAT'S THE TEST FOR COPYRI GHT, | S
FI XATION | N A TANG BLE MEDI UM

THE COURT: DO YOU AGREE W TH THAT?

MR BAOSE: NO YOUR HONOR. FOR EXAVPLE, THERE ARE
CLEARLY PEOPLE WHO HAVE AUTHORI ZED THE USE OF THEI R WORKS AND
THE SHARI NG OF THEI R WORKS ON NAPSTER. THERE IS A WAY - -

THE COURT: WHAT HE'S SAYING IS THAT HAS THE
PROTECTI ON OF COPYRI GHT, IT'S JUST THAT THEY' VE AUTHORI ZED THE
USE. DO YOU AGREE W TH THAT?

MR BAOSE: NO WE ALSO TH NK THAT THERE ARE THI NGS
THAT ARE ON THERE THAT ARE NOT COPYRI GHTED AT ALL.

AND TO ANSWER THE COURT' S QUESTI ON AS TO HOW YQU
COULD DETERM NE THI'S, WHAT YOU COULD DO | S WHAT WVE WLL DO AS
THE CASE GCES ON I N THE COURSE COF DI SCOVERY, IS THERE WLL BE A
SCI ENTI FI C SAMPLE DONE I N VWHI CH YOU WLL HAVE TO ACTUALLY
LI STEN TO THE MJSIC. THAT WASN' T DONE BY THE PLAI NTI FFS'
EXPERT. THEY DIDN T LI STEN TO THE MJSI C.

AND | T"S A LABORIQUS PROCESS. I T'S A VERY LONG AND
TI ME- CONSUM NG PROCESS, BUT WHAT HAS TO BE -- WHAT HAS TO
HAPPEN IS YQU HAVE TO TAKE A RANDOM SAMPLE. YOU HAVE TO TAKE A
STATI STI CALLY- RELEVANT SAVPLE AND THEN YOU ACTUALLY HAVE TO GO
TO THE MJSI C AND FI ND QUT WHAT THE SONG | S AND WHAT THE MJSI C

'S AND THEN TRACE BACK: IS I T COPYRI GHTED? AND THEN AFTER THE
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QUESTI ON OF WHETHER | T'' S COPYRI GHTED, THE SECOND QUESTI ON | S:
I'S THE SHARI NG AUTHORI ZED?

THE ONLY THI NG ELSE | WOULD ASK THE COURT TO
CONSI DER I'N THI' S PARTI CULAR CONTEXT |'S THE COURT ASKED, " CAN
YOU SEND QUT TO 79 M LLI ON PECPLE?" ONE THI NG THAT THERE IS NO
EVI DENCE | N THE RECCRD HERE IS HOWN MANY PEOPLE EVEN ON AVERAGE
SHARE THE MJSI C FI LES OF ANY PARTI CULAR PERSON.

IT 1S TRUE THAT THE | NTERNET IS SOVETHI NG OF
ENORMOUS SCALE AND I T IS TRUE THAT THE CREATI ON OF THE | NTERNET
AND THE SCALE OF THE | NTERNET HAS CREATED A LOT OF TH' S
PROBLEM BUT ONE OF THE THI NGS THAT WE DO NOT YET HAVE | N THE
RECORD |'S THE EXTENT TO WHI CH ANY PARTI CULAR | NDI VI DUAL | S
SHARING H'S OR HER FILES WTH A LARGE NUMBER OF PECPLE.

THERE ARE A LARGE NUMBER OF USERS. WE' VE GOT
20 M LLI ON USERS AND THEY EACH SHARE ONE- TO-ONE, THEY' RE
SHARI NG ONE- TO-ONE.  THEY' RE NOT SHARI NG YOU KNONY W TH 79 OR
AS MR JOHNSON SAYS, EVEN 7 PEOPLE; AND THAT' S ANOTHER ONE OF
THE ELEMENTS THAT THERE I'S SI MPLY NO EVI DENCE | N THE RECORD ON
Rl GHT NOW

THE COURT: WHAT THEY DO SHARE, HOWEVER, AND IS
DOMLOADED THEN CAN BE SHARED BY THAT PERSON WHO HAS -- USER
WHO HAS DOMNLOADED I T WTH, YOU KNOW THE NEXT GROUP OF PEOPLE
WHO SI GN ON TO NAPSTER WHEN THAT PERSON IS ON, RI GHT?

MR BAOSE: |T COULD BE.

THE COURT: SO I T HAS AN EXPONENTI AL EFFECT.
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MR BO SE:  WELL, IT COULD BE;, BUT, AGAIN, THERE' S
NO EVI DENCE OF THE EXTENT THAT THAT IS USED. AND |IF YOU RE
TALKI NG ABOQUT NAPSTER USERS, THEN THE NEW FI LE THAT | S CREATED
WLL BE A DUPLI CATE OF THE OLD FILE THAT | S CREATED. NOW THERE
ARE TWO PECPLE FROM VWHI CH SOVEBODY COULD GET THE SAME FI LE.

I F YOU WERE TALKI NG ABQUT SHARI NG | T OTHER THAN
THROUGH NAPSTER, OBVI QUSLY THE ORI G NAL PERSON COULD HAVE
SHARED THAT FILE I'N A NON- NAPSTER WAY. THAT WAS ONE OF THE
PO NTS MR JOHNSON WAS MAKI NG THROUGH THE | NTERNET AND THE
LI KE. BUT THE COURT IS EXACTLY RI GHT, THAT THERE ARE A VARI ETY
OF WAYS THESE TH NGS CAN BE SHARED.

VWHAT WE DON' T HAVE I N THE RECORD | S ANY EVI DENCE TO
SUPPORT THE ASSERTI ONS THAT ARE GO NG ON AS TO HOW MANY PECPLE
ARE ACTUALLY SHARI NG A PARTI CULAR FI LE.

MR FRACKMAN.  OF COURSE WE DO YOUR HONCR, IF I MAY
RESPOND.

THE COURT: YES.

MR FRACKMAN. MR KESSLER HI MSELF SAYS A HUNDRED
PEOPLE A SECOND W TH 10, 000 FILES A SECOND. THAT'S A HUNDRED
PER PERSON. AS SOON AS THEY DO THAT, THEY' RE SHARING THAT'S
THE HOTALI NG CASE. THEY' RE MAKI NG I T AVAI LABLE FOR
DI STRI BUTI ON. SO THAT' S PO NT NUMBER ONE, YOUR HONOR

NUMBER TWO, THE DEFAULT ON THE NAPSTER SYSTEM I S
ONCE YOU DOMNLOAD I T, YOU AUTOVATI CALLY MAKE | T AVAI LABLE FOR

EVERYBCDY ELSE. AND YOU RE NOT NECESSARI LY MAKI NG A DUPLI CATE
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BECAUSE THEY HAVE 60 OR 80 SERVERS. SO YOU RE MAKING I'T MCRE
LI KELY THAT THE SHARED FI LE, THE COPIED FILE, IS GO NG TO BE
AVAI LABLE FOR SHARI NG

AND, YOUR HONOR, WE DO HAVE EVI DENCE. QOUR EVI DENCE
'S 87 PERCENT OF QUR SAMPLE THAT WE WERE ABLE TO DETERM NE | N
THE PERI OD OF TI ME THAT WE HAVE WAS COPYRI GHTED MATERI AL, NOT
ONLY COPYRI GHTED MATERI AL BUT COPYRI GATED MATERI AL FOR WHI CH
THE COPYRI GHT PROPRI ETOR DI D NOT' AUTHORI ZE.

AND WVE HAVE MR DRAKE S DECLARATION. HE DID THE AB
TESTI NG ON SOVE OF THOSE MATERI ALS THAT WERE ORI G NALLY ON THE
RI AA NOTI CE TO NAPSTER WHI CH, BY THE WAY, EVERY ONE OF THOSE
RECORDI NGS | S STILL AVAI LABLE ON NAPSTER. AND HE TESTED I T AND
NAPSTER COULDN T WORK, NAPSTER COULDN T WORK | F MOST THE
OVERWHELM NG NUMBER OF PECPLE DI DN T CORRECTLY | DENTI FY THEI R
RECORDI NGS BECAUSE YOU HAVE TO SEARCH BY THE NAME OF THE ARTI ST
OR BY THE NAVE OF THE RECORDI NG

CH, AND | HAVE ONE OTHER PO NT THAT | FORGOT TO MAKE
TO THE COURT.

THERE I'S NOTH NG I N THE RECORD, BECAUSE | NDEED I T
WAS NOT' THE CASE, THE RECCRD | NDUSTRY DI D NOT' CREATE MP3 FI LES.
THAT WAS CREATED QUTSI DE THE PURVI EW OF THE RECORD | NDUSTRY AND
CERTAI NLY THEY' RE USED BY THE RECORD | NDUSTRY, BUT WE DIDN T
LAUNCH TH S I NTO THE WORLD AND WE' VE DONE EVERYTHI NG WE
PGSSI BLY CAN, | NCLUDI NG NUMERQUS LAWSUI TS, TO STOP THE

UNAUTHCRI ZED USE OF MP3 MJSI C FI LES.
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THANK YQU, YOUR HONOR.

THE COURT: OKAY. WE LL TAKE A BRI EF RECESS. |
TH NK ABQUT 10, 15 -- HOW MJCH TI ME DO YOU NEED?

THE REPORTER: THAT'S FI NE, YOUR HONCR

THE COURT: 10?7 10 M NUTES.

MR BA SE: THANK YQU, YOUR HONOR.

(RECESS TAKEN AT 3:45 P.M)
( PROCEEDI NGS RESUMED AT 4:12 P. M)

THE COURT: WELL, COUNSEL, A LOT OF PAPER HAS BEEN
FILED IN TH'S CASE AND | SUPPOSE WE COULD HEAR A LOT MORE
ARGUMENT AND WE COULD TAKE A LOT MORE TIME WTH THI' S, AND
ULTI MATELY | WLL REDUCE THE COURT'S DECI SION TO WRI TI NG BUT |
THNK ITS TIME FOR THERE TO BE A DECI SI ON ON THE PRELI M NARY
I NJUNCTI ON MOT1 ON BECAUSE YOU HAVE BEEN WAI TI NG FOR THI S AND
YOU HAVE BEEN THROUGH A ROUND OF MOTI ONS EARLI ER UNDER THE
DI G TAL M LLENNI UM COPYRI GHT ACT. | THI NK THAT PLENTY OF TI ME
HAS BEEN EXPENDED | N PREPARI NG FCR THE MOTI ON, CERTAI NLY PLENTY
OF PAPER HAS BEEN EXPENDED AS WELL, THAT THE COURT IS ABLE TO
RENDER A DECI SI ON ON THE MOTI ON FOR PRELI M NARY | NJUNCTI ON.

TO PREVAIL ON A MOTI ON FOR PRELI M NARY | NJUNCTI ON,
AND THIS IS GO NG TO TAKE A WH LE BECAUSE |I'M GO NG TO GO
THROUGH THE ELEMENTS AND THE CLAI M5 AND DEFENSES, BUT TO
PREVAIL ON A MOTI ON FOR A PRELI M NARY | NJUNCTI ON, PLAI NTI FFS
MUST DEMONSTRATE A COMBI NATI ON OF PROBABLE SUCCESS ON THE

MERI TS AND PGSSI Bl LI TY OF | RREPARABLE HARM CR ON THE CONTI NUUM
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SCALE OF SERI QUS LEGAL QUESTI ONS THAT ARE RAI SED AND A BALANCE

OF HARDSHI PS TI PPI NG I N THE PLAINTIFFS FAVOR | THINK IT'S
SAFER TO STAY WTH THE FI RST OF THCSE, | N OTHER WORDS, THE
H GHER END OF THE CONTI NUUM

I N COPYRI GHT CASES THE REASONABLE LI KELI HOOD OF
SUCCESS ON THE MERI TS DOES CREATE A PRESUMPTI ON OF | RREPARABLE
HARM  AND DON T EVERYBODY GO BOLTI NG FOR THE DOCR, BUT | WLL
TELL YOU RI GHT NOWN WHAT MY CONCLUSION IS ON THAT AND THEN GO
THROUGH THE REASONS FOR I T.

I FIND THAT PLAI NTI FFS HAVE SHOM NOT JUST A
REASONABLE LI KELI HOCD OF SUCCESS BUT A STRONG LI KELI HOOD OF
SUCCESS ON THE MERI' TS, FIRST OF ALL, W TH RESPECT TO DI RECT
I NFRI NGEMENT, BECAUSE | N CRDER TO ESTABLI SH El THER CONTRI BUTORY
OR VICARI QUS LI ABILITY, THEY MJST ESTABLI SH DI RECT | NFRI NGEMENT
BY A TH RD PARTY, IN TH S CASE THE USERS OF NAPSTER.

AND HERE THE EVI DENCE ESTABLI SHES THAT A MAJORITY OF
NAPSTER USERS USE THE SERVI CE TO DOMNLOAD AND UPLOAD
COPYRI GHTED MUSIC. THI'S, I N FACT, SHOULD COVE AS NO SURPRI SE
TO NAPSTER SI NCE THAT REALLY, |IT'S CLEAR FROM THE EVI DENCE I N
THI' S CASE AND THE EARLY RECORDS THAT WERE DI VULGED I N
DI SCOVERY, WAS THE PURPCSE OF IT.

AND BY DO NG THAT, | T CONSTI TUTES -- THE USES
CONSTI TUTE DI RECT | NFRI NGEMENT OF PLAI NTI FFS' MUSI CAL
COVPCSI TI ONS, RECORDI NGS, THAT ARE COPYRIGHTED. AND IT IS

PRETTY MJCH ACKNOMLEDGED ALSO BY NAPSTER THAT THIS | S
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I NFRI NGEMENT UNLESS THEY CAN FALL BACK ON AN AFFI RVATI VE
DEFENSE BECAUSE OF THE WARNI NGS THAT ARE 3 VEN TO THE USERS OF
THE SYSTEM THAT THEY MAY BE | NFRI NG NG AND BY STATEMENTS MADE
IN THEI R OAN DOCUMENTS WHEN THI' S BUSI NESS WAS CETTI NG OFF THE
GROUND.
ALSO, ACCORDI NG TO THE EVI DENCE BEFORE THE COURT, AS
MJUCH AS 87 PERCENT OF THE MUSIC, AND | THI NK THAT'S A FAI RLY
REASONABLE FI GURE AND FAI RLY WELL SUPPORTED I N THE EVI DENCE,
87 PERCENT OF THE MJSI C AVAI LABLE ON NAPSTER NAY BE
COPYRI GHTED, CERTAI NLY A SUBSTANTI AL AMOUNT OF IT IS
NOW DEFENDANTS HAVE RAI SED THE FAI R USE DEFENSE.
THAT | S AN AFFI RVATI VE DEFENSE. DEFENDANTS HAVE THE BURDEN ON
THAT DEFENSE AND TO REBUT ALLEGATI ONS OF | NFRI NGEMENT, THEY
HAVE RAI SED THI S BASED UPON SONY AND | TS PROGENY, BUT
PARTI CULARLY SONY, WHERE THE SUPREME COURT STATED THAT ANY
I NDI VI DUAL MAY REPRODUCE A COPYRI GHTED WORK FOR A FAI R USE.
SONY ALSO STANDS FOR THE RULE THAT A MANUFACTURER | S
NOT LI ABLE FOR SELLI NG A STAPLE ARTI CLE OF COMMVERCE, AND THAT' S
IN QUOTES FROM THE CASE, THAT IS, QUOTE, "CAPABLE OF
COMMVERCI ALLY SI GNI FI CANT NONI NFRI NG NG USES. "
FAI R USE AND SUBSTANTI AL NONI NFRI NG NG USE ARGUMENTS
ARE | N FACT AFFI RVATI VE DEFENSES AND DEFENDANT, AS | SAI D, HAS
THE BURDEN OF SHOWN NG THAT A @ VEN USE CONSTI TUTES A FAI R USE.
THE COURT FI NDS THAT, AND THEN |'LL GO THROUGH THE

ELEMENTS OF TH'S, BUT THE FI NDING | S THAT ANY OF THE POTENTI AL
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NONI NFRI NG NG USES OF THE NAPSTER SERVI CE ARE M NI MAL. SOMVE OF
THEM SEEM TO BE THOUGHT OF AFTERWARD AND AFTER THI S LI TI GATI ON
STARTED; BUT THE SUBSTANTI AL CR COMMVERCI ALLY SI GNI FI CANT USE OF
THE SERVI CE WAS AND CONTI NUES TO BE COPYI NG POPULAR MJSI C, MOST
OF WVHICH IS COPYRI GHTED AND FOR VWHI CH NO AUTHORI ZATI ON HAS BEEN
CBTAI NED.

VWH LE I T MAY BE CAPABLE OF SOVE OF THESE OTHER
THI NGS, THAT SEEM5 TO -- THOSE USES SEEM TO PALE BY COMPARI SON
TO WHAT NAPSTER I'S USED FOR, WHAT IT WAS PROMOTED FOR AND WHAT
I T CONTI NUES TO BE USED FOR

NOW WHAT THE COURT MUST CONSI DER AND THE FACTORS
THE COURT MJST CONSI DER, AMONG OTHERS, |S, THE FOUR THAT ARE
SPECI FI CALLY ENUMERATED | N SONY, ARE: THE PURPCSE AND
CHARACTER OF THE USE, | NCLUDING WHETHER IT'S OF A COMVERCI AL
NATURE, THE NATURE OF THE COPYRI GHTED WORK; THE AMOUNT AND
SUBSTANTI ALI TY OF THE PORTI ON USED I N RELATI ON TO THE
COPYRI GHTED WORK AS A WHOLE; AND THE EFFECT OF THE USE UPON THE
POTENTI AL MARKET FOR VALUE OF THE COPYRI GHTED WORK.

I THINK THERE' S MJUCH DI SPUTE W TH RESPECT TO THE
SECOND AND THI RD FACTCORS. THE COPYRI GHTED MUSI CAL COVPCSI TI ONS
AND RECORDI NGS CERTAI NLY ARE THE PARADI GVATI C KI NDS OF THI NGS
FOR WHI CH COPYRI GHTS ARE OBTAI NED. THEY' RE CREATI VE | N NATURE.
THEY CONSTI TUTE ENTERTAI NMENT AND ALSO THE THI RD FACTOR, THEY
ARE, IN FACT, UPLQADED OR DOWNLOADED, OR AT LEAST CAN BE AND

GENERALLY ARE, IN THEIR ENTI RETY. CERTAINLY THEY' RE GENERALLY
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MADE AVAI LABLE I N THEI R ENTI RETY.

AS TO THE FI RST FACTOR, THE COURT FI NDS THAT
ALTHOUGH DOANLOADI NG AND UPLQADI NG MP3 MJSIC IS NOT A
PARADI GVATI C COWERCI AL ACTIVITY, IT 1S NOT ALSO TYPI CAL OF THE
PERSONAL USE THAT IS IN THE TRADI TI ONAL SENSE. | T MAY BE WHAT
MAKES THI S CASE DI FFI CULT OR ANY OF THE CASES | NVOLVI NG NEW
TECHNOLOGY IS THAT I'T IS HARD SOVETI MES TO MAKE A NEAT FIT.

THE MERE FACT THAT THAT FI'T IS NOT AN EASY ONE DOCES
NOT MEAN THAT PLAI NTI FFS HAVE TO FOREGO ENFORCI NG THEI R RI GHTS
UNDER THE CCOPYRI GHT LAWS.

PLAI NTI FFS HAVE NOT SHOWN THAT THE MAJORITY OF
NAPSTER USERS DOMNLCAD THE MJSI C FOR SALE OR FOR PROFIT, AND I T
WOULD APPEAR THAT THEY PROBABLY DO NOT. HOWEVER, THERE | S
EVI DENCE THAT NAPSTER ANTI Cl PATES PROUDLY THAT MORE THAN
70 M LLION USERS BY THE END OF THE YEAR 2000 W LL BE ON NAPSTER
IN SOVE FASH ON OR ANOTHER.

G VEN THE VAST SCALE WH CH NAPSTER AND THE | NTERNET
CAN I'N FACT ACCESS NUMBERS AND NUMBERS OF USERS AND THAT THE
USES AMONG ANONYMOUS | NDI VI DUALS, NOT JUST A SHARI NG AMONG
FRI ENDS AND TYPI CAL OF THE MORE PRI VATE USE, THAT CASES HAVE
SEEN AT THE VERY LEAST A HOST USER SENDI NG A FI LE CANNOT BE
SAI D TO ENGAGE MERELY IN THE TYPI CAL PERSONAL USE WHEN
DI STRIBUTI NG THE FILE TO, I N THI S CASE, NMANY ANONYMOUS
REQUESTERS.

MOREOVER, THE FACT THAT NAPSTER USERS CGET FOR FREE
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SOVETHI NG THEY ORDI NARI LY WOULD HAVE TO PAY FOR SUGGESTS THAT
THEY REAP, THE USERS REAP AN ECONOM C ADVANTAGE FROM NAPSTER
USE.

AS TO THE FOURTH FACTOR, PLAI NTI FFS HAVE PRCDUCED
EVI DENCE THAT NAPSTER USE HARMS THE MARKET FOR THE COPYRI GHTED
WORK IN AT LEAST TWO WAYS, AND WE' VE HAD A NUMBER OF STUDI ES
AND | WLL SPELL QUT IN THE ORDER THE PROBLEMS W TH SOVE OF
THOSE STUDIES. | DON T TH NK ANY OF THEM ARE, YOU KNOW WHAT
YOU WOULD CALL W THOUT FLAW

BUT SELECTI NG OQUT COLLEGE STUDENTS | DON T THI NK WAS
| NAPPROPRI ATE AND, THEREFORE, DCOES NOT NEGATE THE ENTI RE STUDY.
WHAT I T MAKES CLEAR TO THE COURT, HOMEVER, |S THAT IT IS O\NLY
LOOKI NG AT COLLEGE STUDENTS AND, THEREFORE, WE KNOW THAT IT' S
ONLY LOOKI NG AT A SEGVENT OF THE MARKET. NONETHELESS, A
SEGVENT THAT NAPSTER | TSELF HAS SAID I T HAS TARGETED. AND I T
G VES US A SNAPSHOT, PARTI CULARLY FOR PRELI M NARY | NJUNCTI ON
PURPOSES, OF WHAT 1S HAPPENI NG I N A PARTI CULAR MARKET.

I FIND THAT THE FADER REPCRT | S FAR LESS PERSUASI VE.
FI RST OF ALL, HE RELIES UPON A NUMBER OF STUDI ES THAT WERE
PRI NTED I N THE WALL STREET JOURNAL AND W RED AND NEW YORK
TIMES, AND SO FORTH, WHI CH MAY BE FI NE FOR MARKETI NG PURPCSES
AND STRATEGQ ZI NG, BUT I T DOESN T DO VERY MJCH FOR A RELI ABLE
SURVEY FOR COURT PURPCSES. | COMMEND TO YOU JUDGE SCHWARZER S
BOOK I N THAT RESPECT.

BUT, I N ANY EVENT, EVEN AS TO THE EVALUATI ON OF THE
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GREENFI ELD SURVEY, | THI NK THERE ARE A NUMBER OF PROBLEMS W TH
THE GREENFI ELD SURVEY, BUT WE DON T REALLY HAVE A BREAKDOMN
OTHER THAN THAT ONE SHEET AT THE END AND I T DOESN T TELL US
VERY MJUCH AT ALL ABOUT WHAT THE ANSWERS REALLY WERE. AT LEAST
IN THE JAY REPORT WE HAVE THE ANSWERS THAT WERE G VEN TO THE
QUESTIONS I N THE QUESTIONNAIRE. SO I T'S FAR GREATER USE AND
MORE PROBATI VE TO THE COURT THAN THE FADER REPORT.

THE OTHER ELEMENT OR FACTOR W TH RESPECT TO THI S
FOURTH ELEMENT IS THE HARM BY REASON OF RAI SI NG BARRI ERS TO
PLAI NTI FFS' ENTRY | NTO THE MARKET FOR DI G TAL DOMNLQADI NG OF
MJUSI C.  THE POTENTI AL FAI R USES OF NAPSTER THAT HAVE BEEN
PROFFERED BY DEFENDANT ARE, FOR EXAMPLE, SAMPLI NG SPACE
SHI FTI NG AND THE AUTHCRI ZED DI STRI BUTI ON OF THE WORK OF NEW
ARTI STS. FOR THE FOLLON NG REASON | DON T FI ND THAT THESE
CONSTI TUTE THE KIND OF FAI R USES THAT ARE SUBSTANTI AL AND
NONI NFRI NG NG W THIN THE MEANI NG OF SONY:

FI RST OF ALL, W TH RESPECT TO SAMPLI NG SAMPLI NG

DCES NOT CONSTI TUTE A NONCOMVERCI AL PERSONAL USE I N THE

TRADI TI ONAL SENSE BECAUSE | T | NVOLVES THE DI STRI BUTI ON OF MUSI C

AMONG M LLI ONS OF USERS.
PLAI NTI FFS HAVE SHOMN A MEANI NGFUL LI KELI HOCD THAT
| F SAMPLI NG BECAVE W DESPREAD, | T WOULD REDUCE THE MARKET FOR

COPYRI GHTED WORKS. THE DEFENDANTS ARGUE, AND | TH NK

UNPERSUASI VELY, THAT THE USE OF NAPSTER FOR SAMPLI NG STI MJLATES

CD SALES. | DON T THINK I N FACT THE RELI ABLE EVIDENCE IN TH S
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CASE SUPPORTS THAT.

EVEN | F SAVPLI NG DI D | NCREASE CD SALES, | T WOULD
STILL I NFRINGE PLAI NTI FFS' RI GHT TO LI CENSI NG FEES, TO CONTRCL
THEI R WORK TO DERI VATI VE MARKETS, AND SO FORTH. AND | F USERS
CAN SAMPLE SONGS FOR FREE ON NAPSTER, THEY' RE UNLI KELY TO
PURCHASE | NDI VI DUAL SONGS FROM THE ONLI NE SI TES AFFI LI ATED W TH
PLAI NTI FFS.  AND PARTI CULARLY | F THEY CANNOT ONLY SAVPLE THEM
BUT COPY THEM THERE IS CERTAI NLY LESS | NCENTI VE TO DO WHAT YQU
CAN DO ON SOVE SI TES, AND THAT IS JUST TO SAMPLE THE MJSI C BUT
NOT BE ABLE TO COPY IT.

THE OTHER USE THAT DEFENDANTS PROFFER | S SPACE
SHIFTING NOW THERE MAY BE A LOT OF SPACE SHI FTI NG GO NG ON
BUT | THI NK THE EVI DENCE SHOAS THAT THAT SPACE SHI FTING | S
GO NG ON NOT | NDEPENDENT OF BUT IN FACT IN CONJUNCTI ON W TH THE
COPYI NG OF OR DOMNLQADI NG OF MJSI C THAT |'S BEI NG OBTAINED I N A
WAY THAT | JUST INDICATED IS INFRING NG | DON T FIND THAT THE
SUBSTANTI AL NONI NFRI NG NG USE W THI N THE MEANI NG OF SONY.

ALSO, THE COURT REJECTS THE APPLI CATI ON OF THE AUDI O
HOVE RECORDI NG ACT TO THE FACTS OF THIS CASE. | T DCES NOT
| MVUNI ZE THE NONCOMMERCI AL USE OF NAPSTER I N THE SPACE SHI FTI NG
AREA AS THEY HAVE SUGGESTED. THAT ACT IS | RRELEVANT I N FACT TO
THI' S ACTI ON BECAUSE PLAI NTI FFS HAVE NOT BROUGHT ANY CLAI M5
UNDER | T, AND ALSO UNDER NI NTH CI RCUI T LAW NEI THER COVPUTERS
NOR HARD DRI VES ARE AUDI O HOVE RECORDI NG DEVI CES NOR | S THERE

ANYTHI NG ELSE I N THI S CASE THAT | NVOLVES NAPSTER THAT | S AN
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AUDI O HOVE RECORDI NG DEVI CE W THI N THE MEANI NG OF THE STATUTE.

I THNK THE LIE IS G VEN TO THAT BY THE FACT THE
DEFENDANTS ARGUE LEG SLATI VE H STORY, BUT THERE' S NOTHI NG I N
THE ACT THAT IS SO UNCLEAR THAT REQUI RES THAT THE COURT GO TO
THE LEG SLATI VE H STORY TO TRY TO I NTERPRET THE STATUTE.

SECOND, DEFENDANT FAI LS TO SHOW THAT SPACE SHI FTI NG
CONSTI TUTES A COMVERCI ALLY- SI GNI FI CANT USE OF NAPSTER. | NDEED,
THE MOST CREDI BLE EXPLANATI ON FOR THE EXPONENTI AL GROMH OF
TRAFFI C ON NAPSTER IS THE VAST ARRAY OF FI LES OFFERED BY OTHER
USERS, NOT THE ABI LI TY OF EACH I NDI VI DUAL TO SPACE SHI FT MJSI C
THAT HE OR SHE ALREADY OWNS.

FI NALLY, THE COURT DECLI NES TO APPLY THE STAPLE
ARTI CLE OF COWERCE DOCTRI NE TO NAPSTER ON THE BASI S OF SPACE
SHI FTI NG BECAUSE DEFENDANT 1S NOT MERELY A MANUFACTURER/ SELLER
WHOSE CONTACT W TH CONSUMERS CEASES WHEN THE PRODUCT 1S SQOLD,
RATHER, AS | WLL GO I NTO ON THE CONTRI BUTORY AND VI CARI QUS
| NFRI NGEMENT, DEFENDANT, DESPI TE HI' S CONTENTI ON TO THE
CONTRARY, EXERCI SES A SUBSTANTI AL AND ONGO NG CONTROL OVER I TS
SERVI CE.

DEFENDANTS HAVE ALSO MADE MJCH OF THE PROMOTI ON OF
NEW ARTI STS WHO AUTHORI ZE DI STRI BUTI ON OF THEI R WORK. | THI NK
THI S IS SOVETH NG THAT' S SORT OF COVE LATELY TO THE TABLE. |
DON' T FI ND THAT THAT CONSTI TUTES A SUBSTANTI AL NONI NFRI NG NG
USE OF NAPSTER

| NDEED, THE COURT WOULD CERTAI NLY NOT ENJO N THAT
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KIND OF A USE NOR WOULD I T HAVE THE AUTHORI TY TO DO SO, AND | F,
IN FACT, THAT IS A USE THAT IS A SUBSTANTI AL USE OF NAPSTER,
THEN | DON T SEE HOW THEY ARE PUT QUT OF BUSI NESS, WHAT COULD
BE A CRITI CAL ASPECT OF THEI R BUSI NESS, BY BEI NG ENJO NED FROM
ALLOW NG THE COPYI NG OF COPYRI GHTED MATERI AL FOR WHI CH THERE | S
NO AUTHORI ZATI ON.

THE EVI DENCE SHOAS THAT, | N FACT, PROMOTI NG THE NEW
ARTI ST WAS NOT' THE CHI EF STRATEGY I N NAPSTER S BUSI NESS PLAN.
RATHER, DEFENDANT PROMOTED THE AVAI LABI LI TY OF SONGS BY MAJOR
STARS AS, AND | QUOTE FROM SOVE OF THEI R PAPERS, " COPPOSED TO
HAVI NG TO GO THROUGH PAGE AFTER PAGE OF UNKNOWN ARTI STS. "

SUDDENLY THEY FOUND THOSE UNKNOMN ARTI STS AND WOULD
SEEK TO USE THEM AS A BASI S FOR PROTECTI ON AGAI NST | NFRI NGEMENT
OF THE WELL- KNOAN ARTI ST WHOSE MJSI C THEY WERE MAKI NG AVAI LABLE
OR PROVI DI NG ACCESS TO.

NAPSTER S PURPCRTED M SSI ON OF DI STRI BUTI NG MUSI C BY
ARTI STS UNABLE TO OBTAI N RECORD LABEL REPRESENTATI ON, AS |
SAI D, APPEARS TO HAVE BEEN DEVELOPED LATER I N THE GAME AND
AFTER THE BEG NNI NG OF THI S LI TI GATI ON.

SO WTH RESPECT TO THE AFFI RVATI VE DEFENSE OF FAIR
USE, | DO NOT FI ND THAT DEFENDANTS HAVE ESTABLI SHED OR MET
THEI R BURDEN OF PROVI NG THAT THEY' RE ENTI TLED TO THE
AFFI RVATI VE DEFENSE OF FAI R USE OR SUBSTANTI AL NONI NFRI NG NG
USES ARE I N FACT I N PLACE OR THAT THEY' RE CAPABLE OF

SUBSTANTI AL NONI NFRI NG NG USES.
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NOW W TH RESPECT TO THE | NFRI NGEMENT | TSELF, |
SAID, FIRST OF ALL, I N ORDER TO ESTABLI SH EI THER CONTRI BUTCRY
OR VI CARI QUS | NFRI NGEMENT THERE MJST BE DI RECT | NFRI NGEMENT BY
THE USERS, AND WE' VE GONE OVER THAT.

W TH RESPECT TO CONTRI BUTCRY | NFRI NGEMENT, TO USE
THE WORDS OF THE STATUTE:

"A CONTRI BUTORY | NFRINGER | S ONE WHO W TH

KNONLEDGE OF THE | NFRI NG NG ACTI VI TY | NDUCES,

CAUSES OR MATERI ALLY CONTRI BUTES TO THE

I NFRI NG NG CONDUCT OF ANOTHER. THE REQUI REMENTS

ARE ACTUAL OR CONSTRUCTI VE KNOW.EDGE AND

MATERI AL CONTRI BUTI ON TO DI RECT | NFRI NGEMENT. "

I FIND THAT PLAI NTI FFS HAVE DEMONSTRATED A
SUBSTANTI AL LI KELI HOOD OF SUCCESS ON THEI R CONTRI BUTORY
COPYRI GHT | NFRI NGEMENT CLAI V5.

THE EVI DENCE BEFORE THE COURT OVERWHELM NGLY
ESTABLI SHES THAT DEFENDANT HAD ACTUAL OR AT THE VERY LEAST
CONSTRUCTI VE KNONLEDGE, AND THI' S APPLI ES AS WELL TO THE DI G TAL
M LLENNI UM RECCORDI NG ACT ASPECT OF THI S UNDER SUBSECTI ON (D)
THAT DEFENDANT HAD ACTUAL OR CONSTRUCTI VE KNOALEDGE THAT THI RD
PARTI ES WERE ENGAG NG AND CONTI NUE TO ENGAGE | N DI RECT
COPYRI GHT | NFRI NGEMENT BY DOWNLOADI NG UPLQADI NG MP3 FI LES USI NG
THE NAPSTER SERVI CE.

THI'S EVI DENCE | NCLUDES | NTERNAL DOCUMENTS AUTHORED

BY NAPSTER EXECUTI VES STATI NG THAT NAPSTER WAS MAKI NG Pl RATED



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

80

MJSI C AVAI LABLE STRESSI NG THE NEED TO REMAI N | GNOCRANT OF
NAPSTER USERS' | DENTI TI ES AND | P ADDRESSES SI NCE THEY ARE
EXCHANG NG PI RATED MJSI C, NOTI CE FROM THE RECORDI NG | NDUSTRY
ASSCOCI ATI ON OF AMERI CA THAT | T I DENTIFI ED 12, 000 | NFRI NG NG
FI LES ON NAPSTER, THE FACT THAT NAPSTER EXECUTI VES HAD
RECORDI NG | NDUSTRY EXPERI ENCE AND AT LEAST SOVE KNOW.EDGE OF
COPYRI GHT LAWS, AND THE FACT THAT NAPSTER EXECUTI VES DOWNLCQADED
COPYRI GHTED MUSI C TO THEI R OWN COVPUTERS USI NG THE SERVI CE.

SO, THEREFORE, | FIND THAT PLAI NTI FFS HAVE
ESTABLI SHED A LI KELI HOOD OF SUCCESS, | N FACT A STRONG
LI KELI HOOD OF SUCCESS, ON THE KNOALEDGE OR ACTUAL OR
CONSTRUCTI VE KNOALEDGE OF THI S COVPONENT AS WELL AS FOR THE
SAFE HARBOR PROVI SI ONS UNDER THE DMCA.

THE NEXT ELEMENT, THE SECOND ELEMENT AFTER -- |
SHOULD SAY THI RD BECAUSE WE' VE TALKED ABOUT DI RECT | NFRI NGEMENT
AND KNOMLEDGE, |S THAT DEFENDANT TERRI BLY CONTRI BUTED TO
COPYRI GHT | NFRI NGEMENT BY PARTI ES UNDER NI NTH Cl RCUI T LAW

THE EVI DENCE SHOWS THAT, AMONG OTHER ACTI VI Tl ES,
DEFENDANT SUPPLI ES THE PROPRI ETARY SOFTWARE, SEARCH ENG NE, THE
MEANS OF ESTABLI SHI NG A CONNECTI ON BETWEEN NAPSTER USERS'
COVPUTERS, AND W THOUT THOSE SERVI CES NAPSTER USERS COULD NOT
FI ND AND DOMNLCAD THE MJSI C THEY WANT, AT LEAST NOT VI A
NAPSTER. I N FACT, THAT WAS THE WHOLE REASON FOR NAPSTER S
EXI STENCE, |F YOU LOOK AT THEI R EARLY BUSI NESS PLANS AND WHAT

THEY PURPORTED TO DO AND WHAT THEY TOLD THEI R CONSUMERS OR
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USERS THEY WERE DO NG

W TH RESPECT TO VI CARI OUS COPYRI GHT | NFRI NGEMENT,
NOT ONLY MUST DI RECT | NFRI NGEMENT BE SHOWN, AND WE VE GONE OVER
THAT, BUT THERE ALSO MUST BE THE RI GHT AND ABI LI TY TO SUPERVI SE
THE | NFRI NG NG ACTI VI TY AND A DI RECT FI NANCI AL | NTEREST | N SUCH
ACTI VI TY.

AGAI N, THE COURT FINDS THAT PLAI NTI FFS HAVE
ESTABLI SHED A LI KELI HOOD OF SUCCESS ON VI CARI OUS LI ABI LI TY.
ALTHOUGH | COULD LEAVE | T AT CONTRI BUTORY | NFRI NGEVENT, |'M
GO NG TO MOVE TO THAT ONE AS WELL. THAT WAY WHEN YOU TAKE ME
UP IF I'MWRONG ON ONE, MAYBE |'M RI GHT ON THE OTHER, WHATEVER
ELSE, OR |'M WRONG ON BOTH.

( LAUGHTER)

THE COURT: BUT PLAI NTI FFS HAVE ARGUED, AND | THI NK
PERSUASI VELY, THAT DEFENDANT |'S CAPABLE OF EXERCI SI NG
SUPERVI SORY POAERS OVER | TS SERVICE. AND | HAVE TO ADD HERE
THAT THOUGH | T MAY BE TECHNOLOGI CALLY DI FFI CULT, WHEN YOU
CREATE A PROGRAM THAT HAD THE VERY PURPCSE THAT NAPSTER
ESPOUSES THAT | T HAD AND THEN YOU -- YOU KNOW | TS SORT OF
LI KE, YOU KNOW BECOM NG AN ORPHAN BECAUSE -- BY YOUR OAN HAND
AND THEN THROW NG YOURSELF ON THE MERCY OF THE COURT BECAUSE
YOU RE AN ORPHAN. | T'S RATHER HARD TO HEAR THAT SOUND OF
THROW NG THEMSELVES ON THE MERCY OF THE COURT BECAUSE THI S
TECHNOLOGY JUST I SN T GO NG TO ALLOW THEM TO DO OR CONTROL THE

I NFRI NGEMENT.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

82

IN FACT, |I'M SURE THAT ANYONE AS CLEVER AS THE
PEOPLE ARE WHO WROTE THE SOFTWARE I N THI S CASE ARE CLEVER
ENOUGH, AS THERE ARE PLENTY OF THOSE M NDS IN SI LI CON VALLEY TO
DO 1T, CAN COVE UP WTH A PROGRAM THAT WLL HELP TO I DENTI FY
I NFRING NG | TEMS AS VELL. | THI NK THE EVI DENCE SHOANS THAT
THERE' S NO DESI RE TO DO THAT.

ALTHOUGH DEFENDANT, AS | SAID, CONTENDS THAT IT IS
TECHNOLOGQ CALLY DI FFI CULT TO DI STI NGUI SH COPYRI GHTED AND
AUTHCRI ZED FROM NOT COPYRI GHTED OR COPYRI GHTED AND
UNAUTHCRI ZED, DEFENDANT HAS TAKEN PAI NS TO | NFORM THE COURT
ABQUT METHODS | T USES FOR BLOCKI NG USERS ABCOUT WHOM RI GHTS
HOLDERS COVPLAI N.  THE DEFENDANT CAN I N FACT POLI CE, AND WLL
HAVE TO G VEN THE NATURE OF I TS PROGRAM AND THE VERY PURPOSES
OF IT, PCLICE ITS SERVICE. AND THE COURT FI NDS THAT, I N FACT,
THE DEFENDANT DCES HAVE THE RI GAT AND ABI LI TY TO SUPERVI SE.

W TH REGARD TO THE FI NANCI AL | NTEREST, IT IS TRUE
THAT DEFENDANT | S NOT CHARG NG A FEE, RECEI VI NG ANY MONEY I N
EXCHANGE FOR THI'S SERVICE. HOWEVER, I T | S CLEAR ALSO FROM THE
RECORD THAT THERE HAVE BEEN SUBSTANTI AL | NVESTMENTS I N THE
SERVI CE AND THAT PART OF THE BUSI NESS PLAN OR DI SCUSSI ONS AMONG
THE PERSONS WHO OPERATE AND DI RECT AND CONTRCL NAPSTER | NCLUDE
TALKS OR PLANS ABOUT MONETI ZI NG I TS USER BASE THROUGH ONE OF
SEVERAL REVENUE- GENERATI NG MODELS.

THE AVAI LABILITY OF A MYRI AD OF POPULAR MJUSI C FI LES,

MOST OF WHI CH ARE COPYRI GHTED, CERTAI NLY ATTRACTS PEOPLE TO THE
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USER BASE AND THE COURT REJECTS DEFENDANT' S ARGUMENT THAT | TS
NONI NFRI NG NG USE LURES CUSTOMERS TO I TS SERVICE. | DON T
THI NK THAT' S WHAT LURES THEM  WHAT LURES THEM | S THE
I NFRI NG NG USE.

AND THEY HAVE, | N FACT, DI SCUSSED AMONG THEMSELVES
WAYS TO MONETI ZE THAT, THAT THEY | NTEND SQOVETI ME TO MAKE A
PROFIT. | RECALL READING | TH NK I N RI CHARDSON S DEPCSI TI ON
THAT, IN FACT, I T WAS NOT' A NOT- FOR- PROFI T ORGANI ZATI ON.  THEY
| NTEND SOMEDAY TO MAKE A PROFIT.

EVEN | F THAT WERE NOT THE CASE, THERE CERTAI NLY IS,
WHEN ONE GETS TO | RREPARABLE | NJURY, A PRESUMPTI ON AS WELL THAT
I'S I NVOKED BY REASON OF HAVI NG FOUND A LI KELI HOOD OF SUCCESS ON
THE MERI TS OF | RREPARABLE HARM AND THAT DOVETAILS WTH THI' S
AREA THAT ' M JUST TALKI NG ABQUT.

BECAUSE PLAI NTI FFS HAVE SHOWN A LI KELI HOCD OF
SUCCESS, AND | THI NK A STRONG LI KELI HOOD OF SUCCESS ON THE
MERI TS, ON BOTH CONTRI BUTORY AND VI CARI QUS COPYRI GHT CLAI M5,
I NFRI NGEMENT CLAI M5, THEY' RE ENTI TLED TO A PRESUMPTI ON OF
| RREPARABLE HARM AND | REJECT THE DEFENDANT' S CONTENTI ON THAT
ITS DE MNMS.

PLAI NTI FFS PRESENTED EVI DENCE THAT THEY' RE LI KELY TO
BE | NJURED BY REDUCED CD SALES AND | MPEDI MENTS | NTO ENTRY | NTO
THE DI G TAL DOMNLOADI NG MARKET. | CAN T G VE MJCH VEI GHT TO
THE FACT THAT DEFENDANTS CONTEND THI S WLL PUT THEM OQUT OF

BUSI NESS. THEY HAVE CONTENDED THAT THERE ARE OTHER USES THAT
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NAPSTER CAN BE PUT TO AND IS CAPABLE OF; AND I F THAT IS I N FACT
THE CASE, THEY' RE NOT DEPRI VED OF DA NG THAT NOR ARE THEY
DEPRI VED OF ASSI STI NG THE NEW ARTI STS OR PUBLI SH NG THE
MJSI C -- OR ASSI STI NG RATHER, IN THE PUBLI SHI NG OF THE MJSI C
OR COPYI NG OF MJSI C OF PERSONS WHO AUTHORI ZE THEM TO DO SO OR
TO PRESENT NEW ARTI STS W TH AN OPPORTUNI TY TO BE HEARD OVER THE
| NTERNET, AND SO FORTH.

THE COURT HAS TO, OF COURSE, TAI LOR AN | NJUNCTI ON
THAT 1S NARROW ENOUGH TO MEET ONLY THE NEEDS THAT ARE | NVOKED
BY PLAI NTI FFS' COPYRI GATS. AT THE SAME TIME WHILE | T MAY IN
FACT HAVE A SIGNIFI CANT -- | S LIKELY TO HAVE A Sl GNI FI CANT
NEGATI VE | MPACT UPON DEFENDANTS, | DON T TH NK THAT THE BURDEN
SHI FTS OR, RATHER, THE BALANCE OF HARDSHI PS SHI FTS I N THEI R
FAVOR BECAUSE TO HOLD OTHERW SE WOULD ESSENTI ALLY ALLOW
WHOLESALE | NFRING NG AS HAS BEEN GO NG ON I N THI S CASE,
W THOUT THE ABI LI TY OF PLAINTI FFS TO STOP THE HEMORRHAG NG OF
THAT.

SO THE QUESTION | S:  WHAT SHOULD THAT | NJUNCTI ON
LOOK LIKE? AND I THI NK, G VEN THE LANGUAGE IN THE DI SNEY V. --
IS 1T DI SNEY V. POAELL? |'LL PULL IT UP HERE IN A M NUTE - -
CASE AND A NUMBER OF OTHER CASES HAVE TALKED ABOQUT THE PROBLEM
OF WHETHER ALL OF THE COPYRI GATED MATERI AL HAS BEEN | DENTI FI ED,
THAT THE COURT CAN, I N FACT, ENJO N NOT ONLY THAT VHHCH IS IN
SU T, SUCH AS WHAT WAS ENUMERATED | N THE COVPLAI NT OR THE

APPENDI X TO THE COVPLAINT IN THI'S CASE, BUT ALSO ALL OTHER
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COPYRI GHTED WORKS OMNED BY THE PLAI NTI FF FOR WH CH
AUTHCRI ZATI ON FOR USE HAS NOT BEEN PERM TTED.

AND THE REASON THAT | BELI EVE THAT THE COURT CAN
FASH ON AN | NJUNCTI ON OF THAT NATURE AND OF THAT BREADTH, BUT
I T DCES NOT' GO BEYOND PLAI NTI FFS, |I'T DCES NOT' GO TO OTHER
COPYRI GHTED WORKS OF PARTI ES WHO ARE NOT -- PERSONS WHO ARE NOT
PARTIES TO THI S LI Tl GATI ON, THE REASON | BELI EVE | CAN DO THAT
I S BECAUSE WHERE THE BUSI NESS | TSELF, THE NATURE OF THE
I NFRING NG | S THE WHOLESALE MAGNI TUDE WHAT | S | NVOLVED HERE AND
WHERE DEFENDANTS HAVE ACKNOW.EDGED THAT I T'S VERY DI FFI CULT TO
| DENTI FY WHAT 1S | NFRI NG NG AND WHAT I SN T, | CANNOT
ESSENTI ALLY SI'T BY ON THAT AND PLAI NTI FFS ARE ENTI TLED TO
ENFORCE THEI R COPYRI GHT RI GHATS AND NOT HAVE THEM | NFRI NGED JUST
BECAUSE THE NATURE OF THE TECHNOLOGY | S SUCH THAT I T'S TOO HARD
TO | DENTI FY.

NOW HOW ONE ULTI MATELY DCES | DENTI FY, | SUPPCSE
SOVETHI NG CAN BE DONE BETWEEN NOW AND THE PERVANENT | NJUNCTI ON
TIME, AND | WLL INVITE YOU TO SUBM T A PROPCSED | NJUNCTI ON.
BUT FOR THE TI ME BEI NG NAPSTER | S ENJO NED FROM CAUSI NG OR
ASSI STI NG OR ENABLI NG OR FACI LI TATI NG OR CONTRI BUTI NG TO THE
COPYI NG, DUPLI CATI NG OR OTHERW SE OTHER | NFRI NGEMENT UPON ALL
COPYRI GHTED SONGS, MJSI CAL COVPOSI TI ONS OR MATERI AL I N VWHI CH
PLAI NTI FFS HOLD A COPYRI GHT OR W TH RESPECT TO PLAI NTI FFS'
PRE- 1972 RECORDI NGS IN WHI CH THEY HOLD THE RI GHTS.

AND YOU CAN EXPLAIN TO ME WHY THAT | NJUNCTI ON ElI THER
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I'S NOT' BROAD ENOUGH OR |'S NOT' NARROW ENOUGH @ VEN WHAT | HAVE
SAID BUT -- AND | DON T KNOW HOWN YOU RE GO NG TO | DENTI FY ALL
OF THOSE I TEM5, BUT YQU DON T GET THE BENEFI T OF THE DMCA
ESSENTI ALLY OF REQUI RI NG THAT THEY PROVI DE NOTI CE TO YOQU OF
EACH AND EVERY COPYRI GHT. BUT FOR NOW NAPSTER |'S ENJO NED FROM
DA NG THE ACTS THAT | JUST DESCRI BED.

MR FRACKMAN, | S THERE ANYTHI NG ELSE THAT SHOULD BE

I NCLUDED | N THAT | NJUNCTI ON AT THI S PO NT?

MR FRACKMAN. | DON' T THINK SO, YOUR HONOR.  THANK
YQU.

THE COURT: IS THERE ANY WAY | T CAN BE NARROWED AND
STILL --

MR FRACKVMAN. | DON T SEE HON YOUR HONCR

THE COURT: -- PROTECT YOUR RI GHTS?

MR FRACKVMAN. | DON T SEE HON YOUR HONCR

THE COURT: MR BO SE, MR JOHNSON?

MR BOSE | DON T SEE HOW THAT IS, W TH RESPECT,
YOUR HONOR, SUSCEPTI BLE OF BEI NG FAIRLY | MPLEMENTED. WE DON T
EVEN HAVE A LI ST OF WHAT IS CLAI MED TO BE COPYRI GHTED UNDER THE
COURT" S ORDER

EVEN LEAVI NG ASI DE THE | SSUES THAT THE COURT HAS
BEFORE IT IN THE RECORD AS TO HOW YOU WOULD | MPLEMENT THAT, |
FRANKLY DON' T THI NK THAT THE I NJUNCTION | S SOVETHI NG THAT d VES
US ANY FAIR ABILITY TO COVWPLY WTH I T AND STI LL OPERATE SI MPLY

BECAUSE OF THE WAY, AS WE' VE TRIED TO EXPLAIN TO THE COURT,
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PEER- TO- PEER SYSTEM WORKS.

NOW AS | HEAR THE COURT - -

THE COURT: THAT'S THE SYSTEM THAT HAS BEEN CREATED.

MR BAO SE: EXACTLY. AND AS | HEAR THE COURT - -

THE COURT: AND I THI NK YOU RE STUCK WTH THE
CONSEQUENCES OF THAT.

MR BAOSE: RIGHT. AND AS | HEAR THE COURT, THE
COURT |'S SAYI NG THE COURT UNDERSTANDS WHAT THE COURT HAS DONE,
BUT BELI EVES THAT THAT IS THE APPROPRI ATE THI NG TO DO AND - -

THE COURT: THAT'S RI GHT.

MR BAOSE AND I --

THE COURT: AND I THINK IT'S -- NAPSTER WROTE THE
SOFTWARE. | T'S UP TO THEM TO TRY TO WRI TE SOFTWARE THAT W LL
REMOVE FROM THAT, YQU KNOW FROM THE USERS THE ABI LITY TO COPY
COPYRI GHTED MATERI AL.  AND THAT' S THEI R PROBLEM | THI NK.
THEY' VE CREATED THE, QUOTE, "MONSTER, " FOR WANT OF A BETTER
TERM AND | GUESS, YOQU KNOW THAT' S THE CONSEQUENCE THEY FACE.

MR BA SE: JUST TO --

THE COURT: | MEAN, THEY CAN HAVE THEI R CHAT ROOVS
AND THEY CAN SOLICI' T ALL THOSE NEW ARTI STS.

MR BA SE:  YOUR HONOR, W THOUT TRYI NG TO REARGUE,
BECAUSE | KNOW THE COURT HAS MADE UP I TS M ND AND | ACCEPT THAT
THE COURT HAS MADE UP I TS M ND HONEVER ERRONEQUS | NMAY THINK I T
'S, BUT THE ONLY THING | WANT THE COURT TO FOCUS ON IS THAT

WHEN THE COURT SAYS THAT NAPSTER WROTE THE SOFTWARE, WHAT
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NAPSTER DI D WAS TO TAKE FI LE TRANSFER SOFTWARE AND SI MPLY ADAPT
I T TO EXCHANG NG MP3 FI LES.

THE COURT: WHATEVER IT DID, IT'S GO NG TO HAVE TO
FI GURE QUT HOWN TO UNDO I T OR HOW TO OPERATE IN A WAY SO THAT I T
I'S NOT' FACI LI TATI NG THE COPYlI NG OF COPYRI GHTED MATERI AL PERI OD,
COPYRI GHTED MATERI AL OF PLAI NTI FFS ADM TTEDLY, AND THAT'S UP TO
THEM TO FI GURE QUT.

AND | SAY THAT BECAUSE IT IS SUCH A WHOLESALE
COPYI NG EFFORT THAT I'T'S NOT' AS | F THERE WERE JUST A HANDFUL OF
THI NGS THAT WERE BEI NG -- YOU KNOW | TEMS OR SONGS THAT WERE
BEI NG | NFRI NGED UPON.

| REALLY AM NOT W LLING TO PUT THE BURDEN ON
PLAI NTI FF. | CERTAI NLY BELI EVE THAT THEY SHOULD WORK W TH
DEFENDANT DURI NG THE PERI OD OF TI ME BETVWEEN NOW AND THE NEXT
PROCEEDI NG TO SEE WHAT CAN BE DONE TO MAKE SURE THAT THEY' RE
ONLY REMOVI NG -- YOU RE ONLY REMOVI NG THEI R COPYRI GHTED WORK;
BUT I N THE MEANTI ME, OR ACCESS TO THEI R COPYRI GHTED WORK. I N
THE EVEN MEANTIME WE CAN' T -- YOU KNOW | CAN T JUST LET IT GO
ON. A STRONG CASE HAS BEEN MADE.

MR BO SE: DOES THE COURT UNDERSTAND THAT THERE ARE
TWO SEPARATE | SSUES THAT WE' RE TALKI NG ABQUT HERE I N TERMS OF
THE SCOPE? ONE I SSUE | S HOWWOULD YOU GO ABQUT CHANG NG A
PEER- TO- PEER FI LE TRANSFER PROGRAM TO ACCOWPLI SH WHAT THE COURT
WANTS TO DO EVEN | F YOU KNEW WHAT SONGS WERE CLAI MED TO BE

COPYRI GHTED. THAT'S ONE | SSUE. THE SECOND | SSUE | S WE DON' T
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EVEN HAVE A LI ST OF THE SONGS THAT ARE CLAI MED TO BE
COPYRI GHTED. DO YOU UNDERSTAND THAT THERE ARE BOTH OF THOSE
PLACES?

THE COURT: | UNDERSTAND THAT, BUT YOU RE -- BUT
WHAT YOUR CLIENT IS DA NG IS FACI LI TATI NG SOVETHI NG THAT
I NVOLVES THE | NFRI NG NG UPON PLAI NTI FFS' COPYRI GHTED WORKS AND
THEY' RE GO NG TO HAVE TO FI GURE QUT. SINCE THEY' RE DO NG IT ON
SUCH A WHOLESALE BASIS, THEY' RE GO NG TO HAVE TO FI GURE QUT A
WAY TO MAKE SURE THEY DON T ASSI ST OR FACI LI TATE IN THAT ANY
LONGER.

NOW | F THE USERS WANT TO SHARE FI LES IN SOVE OTHER
WAY, THAT' S BETWEEN THEM AND I T'S UP TO THE PLAI NTI FFS TO TRY
TO ENFORCE THEI R RI GHTS AS AGAINST THEM YOU KNOW | F THERE | S
A SYSTEM THAT COVES | NTO BEING  AND | GUESS THERE ARE SQOVE
OTHERS THAT ARE | N BEI NG THAT ALLOW PEOPLE TO DO PRETTY MJCH
THE SAME THING  THAT'S UP TO THEM TO ENFORCE THOSE RI GHTS.

THAT DOESN T MEAN THAT | CAN T RESTRAI N NAPSTER,
BECAUSE THEY' RE THE ONLY ONES BEFORE THE COURT RI GHT NOW FROM
DA NG WHAT THEY' RE DA NG

MR BAO SE: COULD | RAI SE ONE OTHER QUESTI ON THAT
DCESN' T GO TO THI S | SSUE?

THE COURT: YES.

MR BO SE: AND THAT IS THE | SSUE OF THE TI M NG WHEN
THI' S GOES | NTO EFFECT, AND THERE ARE REALLY TWD ASPECTS OF

THAT.
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ONE | S WHETHER THE COURT |'S PREPARED TO GRANT A STAY
PENDI NG AN APPLI CATI ON TO THE COURT OF APPEALS FOR A STAY; AND,
SECOND, | F THE COURT |'S NOT PREPARED TO DO THAT, HOW LONG THE
COURT PLANS TO G VE US TO | MPLEMENT THE COURT' S | NJUNCTI ON.

THE COURT: WHY DON' T YOU ANSWER THE FI RST QUESTI ON.

MR FRACKMAN:  HOW LONG?

THE COURT: | MEAN THE SECOND QUESTION FIRST. HOW
LONG SHOULD THEY BE G VEN TO - -

MR FRACKMAN.  RI GHT NOW

THE COURT: AND YOU RE LOOKI NG AT THE CLOCK.

MR FRACKMAN:  YES, | AM YOUR HONOR

THE COURT: NOT THE CALENDAR

MR FRACKMAN. THAT' S RI GHT.

( LAUGHTER)

MR FRACKVAN: | NTENTI ONALLY.

YOUR HONOR, VEE FILED TH'S LAWSUI T ON DECEMBER 7TH.
WE TOLD THEM AT THE TIME WE FILED THE LAWBUI T WE WOULD BE
SEEKI NG A PRELI M NARY | NJUNCTION. THI'S MOTI ON HAS BEEN PENDI NG
FOR TWD MONTHS. THEY' VE KNOWN SI NCE THAT TI ME AT LEAST THAT
TODAY WOULD VERY WELL BE THE DAY OF RECKON NG

| F THI'S | NJUNCTI ON DOES NOT GO | NTO EFFECT
| MVEDI ATELY, | THI NK YOUR HONOR KNOAB AND | THI NK VE KNOW
WHAT' S GOl NG TO HAPPEN W TH THOSE 20 M LLI ON USERS UNTIL I T
DOES GO | NTO EFFECT, AND THAT' S GO NG TO BE A RUSH TO THE

COVPUTER AND ENORMOUS AMOUNTS OF DOMNLOADI NG
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AND I T'S NOT UNFAIR, YOUR HONOR. THEY' VE HAD El GHT
MONTHS OF NOTI CE AND SO | WOULD SAY | MVEDI ATELY WOULD BE MY
REQUEST.

MR BO SE: THERE |'S OBVI QUSLY NO WAY THAT WE COULD
FAIRLY | MPLEMENT | T | MVEDI ATELY. THE ONLY WAY YOU COULD DO I T
| MVEDI ATELY |'S TO STOP THE SERVICE; AND | F THE COURT |'S GO NG
TO ORDER THAT, | MEAN -- THE COURT WLL OBVI OUSLY ORDER VHAT
THE COURT WLL ORDER BUT | WOULD RESPECTFULLY SUGGEST TO THE
COURT THAT TO SAY TO NAPSTER, "YOU VE GOT TO FI GURE OUT A WAY
OF PREVENTI NG THE COPYI NG OF COPYRI GHTED WORKS THAT ARE NOT
EVEN | DENTI FI ED AND YOU MUST DO SO | MVEDI ATELY," IS SI MPLY
SAYI NG, "YOU MUST SHUT YOUR BUSI NESS DOW. "

AND | F THE COURT BELI EVES THAT THAT IS THE
APPROPRI ATE THI NG TO DO, THE COURT WLL ORDER THAT, BUT | WOULD
SIMPLY URGE THE COURT THAT THAT GOES FAR BEYOND WHAT EVEN THE
COURT HAS FOUND

THE COURT: |'M NOT ORDERI NG THEM TO SHUT THEIR
BUSI NESS DOMN. | WANT TO MAKE THAT CLEAR  WHAT ABOUT ALL
THOSE SUBSTANTI AL NONI NFRI NG NG USES YOU WERE TRYI NG TO
CONVI NCE ME OF EARLI ER?

MR BOSE: RIGHT. WELL, BUT THE PROBLEM IS, YOUR
HONOR, |'S THAT THOSE SUBSTANTIAL -- IT'S A PROBLEM OF
SEPARATI NG OUT THE NONI NFRI NG NG USES FROM WHAT THE COURT FI NDS
TO BE | NFRING NG USES. AND WHAT |' M SAYI NG TO THE COURT AND

WHAT | THI NK THE PAPERS QUI TE CLEARLY DEMONSTRATE | S THAT THAT
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I'S NOTI' PGSSI BLE TO DO TODAY. I T'S NOT POSSIBLE TO DO, |' M NOT
SURE - -

THE COURT: NONE OF THI S SHOULD COMVE AS A SURPRI SE
TO ANYONE REALLY.

MR BO SE:  WELL, YOUR HONOR, ALL | CAN --

THE COURT: | MEAN, THI S LI TI GATI ON HAS BEEN GO NG
ON FOR SOMVE TI ME NOW AND |I'T SHOULD NOT COVE AS A SURPRI SE.

M DNI GHT TOMORROW NI GHT, OKAY?

MR BAOSE WLL THE COURT --

THE COURT: TODAY | S AUGUST THE 26TH - -

MR FRACKMAN:  JULY, YOUR HONCR

THE COURT: | REALLY WANT TO BE IN AUGUST. |'M
SORRY.

JULY THE 26TH, 1S THAT RIGHT, OR 25TH? 26TH.

MR BA SE: 26TH | THI NK, YCOUR HONOR

THE COURT: UNTIL FRI DAY M DNl GHT, JULY THE 28TH
M DNI GHT.

NO | WLL NOT GRANT A STAY. | F YOQU WANT A STAY,
YOU CAN GO TO THE NINTH CIRCUI T.  OKAY?

MR BAOSE: AND IS THE COURT GO NG TO GRANT A BOND?

THE COURT: WHY NOT? AND | F SO HOW MJCH?

MR RAMOS:  YOUR HONOR, |F | MAY ADDRESS THAT.

THE COURT: MAYBE YOU SHOULD SAY FI RST. HOW MJCH?
YOU ANSVWER THAT QUESTI ON.

MR BA SE: YOUR HONOR, VE THHNK A M NI MUM -- WE
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SAID I N QUR PAPERS WE THOUGHT THAT THE VALUE OF THE BUSI NESS | S
BETWEEN 800 M LLI ON AND A BI LLION AND A HALF DOLLARS, AND WE
THINK I T SHOULD BE A M NI MUM OF $800 M LLI ON.

THESE ARE SUBSTANTI AL COVPANI ES BUT THEY' RE NOT THAT
SUBSTANTI AL W THOUT THE POSTI NG OF THE BOND; AND WE THI NK THE
LAWABSOLUTELY REQURES IT. THIS IS NOT A MATTER VE THINK IS
COW TTED TO THE COURT'S DI SCRETI ON I N TERMS OF POSTI NG AN
ADEQUATE BOND. AND | THI NK THAT PARTI CULARLY G VEN THE BREADTH
OF THE I NJUNCTI ON THAT THE COURT 1S | SSUI NG AND THE Tl MEFRAME
THAT THE COURT | S REQUI RI NG AT THE PLAI NTI FFS' I NSTANCE TH S BE
DONE AT, THE COURT | S OBLI GATED TO | MPCSE THAT BOND.

THE COURT: YES?

MR BAOSE: THERE IS NO EVIDENCE IN THE RECORD TO
THE CONTRARY | N TERVG OF THE AMOUNT OF THE BOND FROM THE
PLAI NTI FFS.  WE DO NOT HAVE ANYTHI NG FROM THE PLAI NTI FFS THAT
CONTRADI CTS THE NEED FOR THAT AMOUNT OF BOND.

MR RAMOS: YOUR HONOR, THAT'S NOT CORRECT.

THE COURT: YES?

MR RAMOS: | BEG N BY REFERENCE TO YOUR HONOR S
ANALOGY ABQUT THE ORPHAN ASKI NG FOR THE MERCY OF THE COURT.
THIS IS THE ORPHAN NOT ONLY ASKI NG FOR THE MERCY OF THE COURT
BUT ASKI NG THE COURT FOR COVPENSATI ON FOR THE LOSS OF THE
PARENTS THE ORPHAN KILLED. | THINK I'T TURNS THE CASE ON I TS
HEAD.

YOUR HONOR | NDI CATED THAT THE COURT HAD FOUND A VERY
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STRONG LI KELI HOOD OF SUCCESS ON THE MERI TS AND, FRANKLY, |
THI NK TO REQUIRE US TO PUT UP A BOND OF ANYTHI NG LI KE THE
AMOUNT THAT' S BEEN REQUESTED WOULD BE ADDI NG | NSULT TO | NJURY.

THE VALUE OF TH'S COWPANY, | F THERE IS ANY VALUE IN
TH S COMPANY, IS THE VALUE OF THE COPYRI GHTED MJSI C OF MY
CLI ENT AND MR FRACKMAN S CLI ENT, AND TO ASK US TO PAY AGAI N
FOR THE CREATI VE EFFORTS OF OUR CLI ENTS BY POSTI NG A BOND OF
THAT SIZE | TH NK | S COWLETELY | NAPPROPRI ATE.

THE COURT: WHAT ARE YOU PROPOSI NG?

MR RAMOS: HAVI NG SAI D THAT, YOUR HONOR, AND,
FRANKLY, UNDER THE ClI RCUMSTANCES GENUI NELY BELI EVI NG THAT NO
BOND HERE |'S REQUI RED, | BELI EVE THAT THERE ARE CASES I N THE
NINTH CI RCU T THAT SUPPORT THAT CONCLUSI ON, | F YOUR HONOR SO
DECI DES, | BELI EVE THE MAXIMUM AND THIS IS I N THE RECORD, THE
MAXI MUM SHOULD BE THE AMOUNT THAT WAS | NVESTED I N THI S COVPANY
PRIOR TO THE FILING OF THI'S LAWSUI T, WHI CH | BELI EVE WAS NO
MORE THAN $2 M LLI ON

| BELI EVE THAT ANY MONEY | NVESTED AFTER THE LAWSUI T
WAS FI LED WAS | NVESTED AT THE PERI L OF | NVESTORS AND THAT THEY
VWERE ON AMPLE NOTI CE THAT THERE COULD BE A FI NDI NG OF COPYRI GHT
LI ABI LI TY AS THERE AT LEAST ON A PRELI M NARY BASI S HAS BEEN I N
THE COURT.

"M SPEAKI NG FOR, | BELI EVE, FOR BOTH SETS OF
PLAI NTI FFS | N THAT REGARD, YOUR HONCR

THE COURT: WELL, | WLL SET A BOND AT $5 M LLION
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CAN THAT BE PCSTED BY M DNI GHT -- WELL, 4:00 O CLOCK ON FRI DAY?
MR FRACKVAN.  MOST DEFI NI TELY, YOUR HONCR
THE COURT: OKAY. THANK YOU. AND YOQU RE EXCUSED.
MR FRACKMAN.  THANK YQU, YCQOUR HONOR.

( WHEREUPON PROCEEDI NGS ADJOURNED AT 4:53 P. M)
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